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CURRENT TOPICS 


Dismissal of a Magistrate 


OccuPANTs of the bench have recently been more reluctant 
than they formerly were to criticise the existing law. This is 
because of the experience of Colonel DELMé Davies Evans, 
a magistrate of thirty years’ experience and twenty years’ 
experience as chairman of a bench. Colonel Evans, in 
imposing a nominal penalty, on 19th February, 1949, for an 
offence against the Motor Spirit Regulation Act, 1948, 
described the Act as “‘ a regular scandal” and a “‘ very evilly 
worded Act.’”’ On the 21st February, the Lord Chancellor’s 
Department wrote to ask Colonel Evans if Press reports of 
his statement were correct. On his replying that they were, 
his name was removed from the Commission of the Peace. 
The ATTORNEY-GENERAL, justifying the Lord Chancellor’s 
actions when Mr. Hopkin Morris raised the matter on the 
adjournment of the House of Commons on 16th May, 
emphasised that the freedom of the judiciary, including the 
holders of magistracies, and the freedom of Parliament 
depended on a certain degree of mutuality, and quoted 
Sir John Marriott’s dictum that an English court may hold 
that in a particular measure the Legislature acted with con- 
spicuous folly, but any such opinion they must keep to them- 
selves. The Attorney-General said that the dismissal was 
justified because the magistrate had allowed his dislike of 
the policy of an Act to influence his judicial administration 
of the Act and that went to the whole root of the functions 
of justices. It may well be, however, that this was a case 
where someone had to be hanged “‘ pour encourager les autres,”’ 
for there are many other Acts of Parliament criticisms of 
which by more eminent members of the bench have not been 
confined to matters of drafting. 


Appointments of Magistrates 


THE Royal Commission on Justices of the Peace presented 
its report in May, 1948. Mr. M. pu PiLat Taytor, in The 
Times of 19th May, 1949, referring to its recommendations 
as to age limits for magistrates and requirements for future 
appointments, pointed out that the failure to implement 
them by Act of Parliament has resulted in justices, whom the 
Royal Commission considered to be over age, becoming a 
year older and only a slight accession of new justices arising. 
It takes abuut twelve months, he wrote, for new justices to 
learn their business, even in an elementary fashion, if they 
attend all the sittings of their courts, and several years to 
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master all kinds of cases, some of which only arise at long 
intervals. He suggested that new justices should be 
appointed as soon as possible even if this brings the statting of 
benches above the required number for each bench, in view 
of the fact that before long a number of the existing justices 
may have to retire. To the practising advocate, who has to 
study for years before he is allowed to commence learning 
how to practise in the courts, a year’s experience in the courts 
may seem an astonishingly short time in which to learn how 
to be a magistrate. Most judges with experience of advocacy 
assert that their work on the bench is more arduous and 
exacting than work at the Bar. This consideration makes it 
all the more urgent to appoint younger magistrates now, in 
anticipation, it is to be hoped, of a not much longer deferred 
reform. 
Certificates of Value 

A LONG-STANDING problem of copveyancing 
which has more than once been discussed in recent 
(see, e.g., 91 Sot. J. 581, 677) is the question whether a 
certificate of value can properly be included in a conveyance 
on sale where the total consideration exceeds the limit of 
value only by reason of the inclusion in the sale of property 
which does not per se attract duty, such as furniture or fittings. 
The view of the Commissioners has been that it cannot. 
This matter was recently raised with the Revenue authorities 
by the Council of The Law Society (Law Soctety’s Guzette, 
November, 1948, p. 196) and it is presumably as a result 
of their representations that a clause (32) is included in the 
Finance Bill making it clear that any part of the consideration 
attributable to movable property passing by delivery may 
be disregarded for the purpose of certificates of value under 
s. 73 of the Finance (1909-10) Act, 1910, or s. 54 (3) of the 
Finance Act, 1947. 


practice 
years 


The Rent Tribunals 

Tue work of the Rent Tribunals continues to thrive. More 
new cases were referred to them in England and Wales during 
the first quarter of 1949 than in any other three-month period 
since the first tribunal was set up in June, 1946. There are 
77 tribunals, and between them they had 4,913 new cases, 
compared with 3,322 during the previous quarter and 3,892 
during the same period last year. Altogether 25,054 cases 
have been decided and rent reductions averaging 30 per cent. 
have been ordered in 17,298 cases, and increases have been 
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approved in 303 cases. They do their work well, and very 
little criticism is now heard of their activities, although when 
they were first established it seemed as though obiter and 
ex cathedra statements by some members attracted undue 
Press attention. Whether they will attain equal success in 
fixing reasonable standard rents remains to be seen, but this 
progressive addition to the duties of bodies which have 
already acquitted themselves well is not in itself a bad thing. 


Dishonesty 


No one doubts that there has been a decline in common 
honesty, although many opinions are held as to its causes. 
The University of Liverpool recently undertook an inquiry, 
and found that over the whole period from 1938 to 1947 theft 
increased very rapidly. Goods in transit to and from foreign 
markets, they found, are subject to an alarmingly high rate 
of loss, estimated at between four and five million pounds for 
the year 1947. There is a 14 to 19 per cent. loss on the export 
of high-grade woollen textiles exported from the West Riding 
to the Middle East. It is all too easy to put these depressing 
facts down to the heavy increases in the control laws and 
regulations and the shortage of adequately trained police. 
The fact is that these losses are due to crimes of theft and 
receiving, particularly the latter, which are older than any 
controls of industry. This should be taken as seriously as a 
persistent headache, and the remedy is radical. If the estab- 
lishment of important police forces in the country has fallen 
by 20, 30 and 40 per cent., as the Oaksey Report shows, so 
have many other standards fallen, particularly those of 
education and moral upbringing in the home and the school. 
More recruits for the important work of raising these standards 
is the only policy which will pay in the long run. 


Recent Decisions 
In In re Strakosch, deceased ; Temperley v. Alt.-Gen., on 
16th May (The Times, 17th May), the Court of Appeal (the 
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MASTER OF THE ROLLS, and SOMERVELL and EVERSHED, L.J J.) 
held that a gift to ‘“‘ conduce to the appeasement of racial 
feeling between ’’ the Dutch and English speaking sections of 
the South African community was not a valid charitable gift 
and that its directions failed for uncertainty. 


In a case on 16th May (The Times, 17th May) the Court 
of Criminal Appeal (the Lorp Cuter Justice, HUMPHREYS 
and HALLETT, JJ.) dismissing an appeal against conviction, 
said that they had no power or desire to prevent the practice, 
which took place and must take place daily in magistrates’ 
courts, of the police telling magistrates of the previous con- 
victions of the accused when asked if they have any objections 
to bail being granted. It was, however, desirable that news- 
papers, if they reported such a case, should not report the 
previous convictions, or the fact that the defendant had had 
previous convictions. 

In Jones v. Barclays Bank, on 18th May (The Times, 
19th May), the Court of Appeal (TucKER, SOMERVELL and 
DENNING, L.JJ.) held that the defendants were not liable in 
negligence to the plaintiff, a plumber sent for by the defendants 
to attend to their water supply, for not testing a ladder which 
they lent to the plaintiff at the plaintiff’s request. 


In Philco Radio & Television Corporation of Great Britain, 
Lid. v. J. Spurling, Ltd., on 18th May (p. 358 of this issue), 
Jones, J., held that the defendants, who had misdelivered 
some packing cases by mistake to the plaintiffs’ factory, were 
liable for the consequences of their negligence in failing to 
warn anybody on the plaintiffs’ premises of their dangerous 
and inflammable contents. His lordship further held that the 
act of an employee of the plaintiffs, in touching the packing 
cases with the glowing end of her cigarette, was done with the 
intention of creating a small innocuous bonfire and was not 
such a conscious act on her part as to break the chain of 
causation between the negligence of the defendants and its 
serious consequences. 


THE WAR DAMAGE ACT, 1943: RENT-CHARGES 
AND MORTGAGE INTEREST 


IF ever two spheres of law were mutually exclusive, the 
Scottish law of conveyancing and the English law of real 
property are surely so describable. Recently, however, the 
Outer House of the Court of Session has considered two 
questions arising out of the application of the War Damage 
Act, 1943, which, being based upon a construction of a 
statute framed in terms of the law of England applicable 
to “ heritable” or “ real’ property, may be of some interest 
and possibly value to English practitioners. The questions, 
briefly stated, are: (1) What rate of interest is a mortgagee 
entitled to claim under the Act? (2) If the owner of a rent- 
charge chooses to redeem it by accepting compensation under 
the Act, is he thereby barred from claiming unpaid arrears ? 

Consider the scheme of the Act. Broadly speaking, 
it creates two categories for payment of compensation. 
The first consists of cases in which the damage falls 
short of total loss; here the damage is measured by the 
cost of reinstatement. The second category consists of cases 
where there has been a total loss. In these cases the com- 
pensation is the depreciation in value of the property, 
and such payments are called “ value payments,’’ upon 
which interest at 2} per cent. is to accrue from the date of 
the damage. The right to a value payment vests in the 
owner of the damaged property (s. 12), subject to “ the rights 
of mortgagees and of owners of certain rent-charges.”’ 
Section 24 deals with the right of a mortgagee, which is defined 
so as to include a ‘ bondholder’”’ in Scotland, and s. 25 
deals with the right of the owner of a rent-charge, which, 
in the application of the Act to Scotland, is to be read as 
equivalent to the owner of a “ feu-duty.”’ 

In the case before the Outer House (Lord Sorn) two 
tenements in Clydebank had been totally destroyed by enemy 
bombing in March, 1941. The bondholders duly received a 


value payment in respect of their interest in the property, but 
included with the capital sum interest at 44 per cent. (the 
rate in the bond) up to November, 1947, the date on which 
they received the payments. The mortgagor contended that 
the bondholders were entitled to interest at 2} per cent. 
only, i.e., the rate at which interest was accruing on the value 
payment from March, 1941, to November, 1947. The 
destruction of the property ought to be regarded as a common 
calamity affecting all interests in the property and it was 
not fair that the owner should have to pay the bondholders 
interest at the rate of 44 per cent. for a period during which 
the property was yielding only 2} per cent. Section 24 
meant that the property must be regarded as having been 
notionally sold in March, 1941, and the value payment must 
be regarded as having been notionally received by the bond- 
holders then. : 

Lord Sorn refused to entertain these arguments. “I 
do not find them to be justified,” he said, “‘ either upon the 
language of the section itself, or upon the policy of the Act 
as it may be gathered from this and other sections. To 
begin with, the section directs the bondholders to account 
for the value payment and, in the absence of any direction 
to the contrary, this must surely mean that they are to account 
as at the date when the payment is received. There is the 
fiction of a sale—but that is the only fiction. I can find no 
warrant in the statute for extending the fiction to cover a 
notional receipt of the money at the date of the supposed 
exercise of the power to sell and it would be contrary to 
legal principle to extend the application of a fiction beyond 
what is strictly necessary to let it serve its purpose... 
the bondholders are right in saying that the intention is that 
so far as they are concerned, the value payment should 
simply come in place of the property and that their rights 
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should not suffer curtailment.” His lordship concluded 
that the bondholders were entitled to satisfy themselves 
out of the value payment for the principal sums in the bonds, 
and for interest thereon at the stipulated rate up to the date 
on which the said payment was received by them. 

The other question which Lord Sorn was called upon to 
consider was the right of the owner of the feu-duty of the said 
properties to claim arrears unpaid since the date of the 
damage, i.e., March, 1941. When the value payment became 
available in November, 1947, the owner of the feu-duty 
exercised his option under s. 25 of the Act to receive a part 
of the value payment to compensate him for the difference 
between the original and the reduced feu-duty arising from 
the lowered annual value of the land in its damaged condition. 
He also claimed the unpaid arrears of feu-duty. The owner 
of the property contended that under s. 25 the right to receive 
a portion of the value payment vested in the owner of the feu- 
duty at the date of the damage and that, although there must 
be an inevitable delay before he could receive payment, 
he must be treated as if he had received the capital payment 
and suffered the corresponding reduction in his feu-duty 


IGNORING 


THE principle of the binding effect of the decisions of a 
superior appellate court is so well established and the authority 
of the House of Lords as the ultimate judicial tribunal in 
England so well known that it automatically becomes a 
matter for remark when a case occurs in which that authority 
can be safely disregarded, and indeed must be disregarded, 
in the administration of a trust. Yet there may be several 
such cases now proceeding in the hands of practitioners. It 
merely adds to perplexity to reflect that the House of Lords 
in its judicial capacity cannot alter the law; its judgments 
demonstrate what the law is and what it always has been. 
ut though its decisions require to be followed by lower courts 
(and are followed by the House itself) in all subsequent 
cases involving the same point, it does not presume to reverse 
or vary any previous order of an inferior court, éven when that 
order is demonstrably erroneous, except the order be brought 
before it on an appeal in due form. This distinction between 
the “ overruling ”’ of a previous decision and the “ reversal ”’ of 
a previous order is a vital one. It is conveniently illustrated 
in a recent Chancery case, and the illustration itself gains 
point from comparison with a recent decision of the Court 
of Appeal. Both cases concern s. 25 of the Finance Act, 1941. 

Section 25 is in some respects an unusual provision to find 
in a taxing statute. Placed among the sections dealing with 
income tax, it had no direct effect upon the position between 
taxpayer and Revenue. Primarily it regulated affairs within 
the forum of a trust, into which tax entered, on the true 
theoretical view, merely as a factor in a calculation. This, 
however, is by the way. There have been stranger things on 
the statute book. 

The section provided, in brief, that any provision in a deed 
or will made before the 3rd September, 1939, and not varied 
after that date for the payment of a stated amount free of 
income tax should have effect, while the standard rate of tax 
was 10s. in the f, as if for the stated amount there were 
substituted an amount equal to 20/29ths thereof. The eftect of 
this provision where it applied was, of course, to throw on the 
recipient of the payment the increased burden of tax over the 
pre-war rate of 5s. 6d. in the £, and to relieve correspondingly 
the residuary beneficiaries under the deed or will. 

A doubt regarding the construction of this section was 
quickly thrown up. In the case of a will, was the date when 
the provision was made the date of execution or the date of 
the testator’s death? Ke Waring {1942} Ch. 426, raised this 
very question, and the Court of Appeal held, reversing 
Farwell, J., that the relevant date was the date of the will, 
so that the section applied (and the annuities were to be 
reduced accordingly) in a case where the will was made before 
September, 1939, notwithstanding that the testator survived 
until 1940, provided that he had not varied the provision in 
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as at that date. All that the owner of the feu-duty was 
entitled to was interest on the capital payment at the rate 
which the value payment as a whole had been carning, 
namely, 2} per cent. There was no provision in the Act 
for payment of arrears of feu-duty out of the value payment, 
and the owner of the feu-duty was therefore not entitled to 
arrears of feu-duty on the capitalised part of his feu-duty up 
to the date of payment. 

Lord Sorn rejected these contentions. He took the view 
that the point was directly dealt with by subs. (2) (/) of s. 25, 
which provides : 

“Where the said right is exercised... 
rent-charge as is equal to the said excess shall be extin 
guished on the date on which the part of the value payment 
to be paid in respect of the rent-charge is paid.” 

This clearly implied that the rent-charge was not to be 
extinguished before the date of payment. The common 
law right of the owner of the feu-duty to receive payment 
of the full feu-duty became extinguished only in 1947 on the 
date when he received payment of the capital sum. 


so much of the 


THE LAW 


question after the outbreak of war. 
widely known and represented the supposed state of the law 
until 1946 when, however, in another case (Berkeley v. 
Berkeley {1946} A.C. 555) the House of Lords held on 
indistinguishable facts that s. 25 did not apply, and so 
overruled Re Waring. 

Overruled, but not reversed, of course. So far as the parties 
to Re Waring were concerned there was a subsisting order made 
in the administration of the testator’s estate and that bound 
them. Accordingly, not having appealed from the order of the 
Court of Appeal, an annuitant who stood to lose by that order 
could not claim the benefit of the true view of the law as 
expounded in Berkeley v. Berkeley. The principle of res 
judicata applied against him. Jenkins, J., has held in a second 
reported case of Re Waring [1948) Ch. 221, that this was so 
notwithstanding that s. 25 of the Finance Act, 1941, which 
would otherwise have ceased to operate when the standard 
rate of income tax fell below 10s. in the £, had since the 
Court of Appeal’s order been extended and amended by 
s. 20 of the Finance (No. 2) Act, 1945. By that section, the 
original provision in relief of residuary legatees is to apply 
(subject to arithmetical modification) to all years of assessment 
for which the standard rate exceeds 5s, 6d. in the {. His 
lordship felt unable to hold that this amendment had the 
result of destroying the effect of the Court of Appeal decision 
regarding the quantum of the annuity. That was a decision as 
to the applicability of s. 25 not only in its original but also in 
its amended form. ' 

There was another tax-free annuitant under the same will, 
however, who had happened not to be a party to the 1942 
proceedings. She had at the time been abroad in enemy 
occupied territory. Nor was any representation order made 
so as to bind her. Her position therefore was distinguished 
by the learned judge, who held that the order of the Court ol 
Appeal could not affect her rights in any way, and that she was 
entitled to claim retrospectively the full amount of her annuity 
calculated according to the true construction of s. 25. Thus 
in these rather exceptional circumstances there may be one 
law for one annuitant and a different law for another annuitant 
under the same instrument. 

The decision of Jenkins, J., in Re Waring (so far as conce! ned 
the first annuitant) was applied and extended by Roxburgh, J., 
in Re Koenigsberg {1948} Ch. 727, but his decision has now 
been reversed by the Court of Appeal [1949] 1 All E.R. 804, 
not, however, so as to weaken in any way the force of thie 
second case of Re Waring. In Re Koenigsberg also the testator 
had made his will before 1939, but had died after that year, 
and here also there had been a previous order of the court 
made on an originating summons asking for directions. The 
application was made in 1943 after the Court of Appeal 


This decision became 
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decision in Re Waring, but before the House of Lords had 
overruled that case in Berkeley v. Berkeley; within the period, 
that is, ‘during which the truth, which is in its nature 
certain, had not been finally revealed to a perplexed world ” 
(see per Lord du Parcq in The Brabo |1949)} 1 All E.R. 294, at 
p. 307). All three annuitants under the will were this time 
parties to the proceedings. The summons did not in terms 
raise any question on s. 25 of the Finance Act, 1941. 
Nevertheless, it was assumed by all parties, as appeared from 
the evidence filed on the summons, that that section operated to 
reduce the amounts payable to the tax-free annuitants. Such 
an assumption was, indeed, correct in the state of the law as 
it was known at that date. Moreover, if s. 25 did not apply 
the result would have been that the assets would have been 
insufficient to enable appropriations to be made to meet the 
annuities as directed in the will. In the recently reported case 
the Public Trustee asked whether, now that the House of 
Lords had held that a will is for this purpose to be treated as 
“made” at the date of the testator’s death and not on the 
date it bears, the annuities bequeathed tax-free should be 
paid in full so as to give effect to the decision of the House on 
the true interpretation of s. 25. 

As Roxburgh, J., said, the facts of this case go a long step 
further than those before Jenkins, J., in Re Waring. However, 
his lordship treated the assumption that s. 25 applied as being 
fundamental to the order made on the 1943 summons and, 
relying on Hoystead v. Commissioner of Taxation {1926]) 
A.C. 155, decided that the annuitants, not having in the 
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earlier proceedings contested the assumption, were now 
estopped from doing so by the doctrine of res judicata by 
implication. 

In rejecting this view of the matter, the Court of Appeal 
agrees that if an order necessarily involves a finding on the 
point which is later sought to be litigated, that point cannot 
be raised. The court, however, examines more closely than 
Roxburgh, J., had done the actual questions raised by the 
1943 summons. Looking at the order then made in the light 
of the questions asked and of other relevant circumstances, 
the Court of Appeal concludes that that order did not even 
impliedly decide any issue on s. 25. In the result the matter 
was not res judicata, and the annuitants were entitled to the 
benefit of the law as laid down in Berkeley v. Berkeley. 

It is worth repeating that this decision of the Court of 
Appeal does not detract from the effect of the judgment of 
Jenkins, J., in the later Waring case. Somervell, L.J., in 
fact expressly distinguishes that judgment. It remains true 
therefore to sum up the situation by saying that, while 
a decision of the House of Lords lays down the law in the 
most conclusive manner possible, short of legislation, there 
are circumstances in which a party may find himself estopped, 
by the principle of public policy known as res judicata, from 
setting up the law as so laid down in subsequent proceedings 
raising an issue which has already been determined, expressly 
or by implication, by an order of the court, provided that the 
order is binding upon him and upon the other parties to the 
subsequent proceedings. J. F. J. 


COMPULSORY ACQUISITION OF LAND: EXISTING 
USE VALUE 


AN important landmark in the establishment of existing 
use value on the compulsory acquisition of land was made 
by the decision of the Divisional Court in Exors. of Walter 
Sampson, deceased v. Nottinghamshire County Council (1949), 
The Times, 30th April (ante, p. 292). 

The decision was given on a Case Stated by an official 
arbitrator. 

The Nottinghamshire County Council had been authorised 
to acquire compulsorily a piece of land forming part of a 
field used for agricultural purposes and had served notice 
to treat. The arbitrator found that the piece of land was 
worth {17 for agricultural purposes but, before the passing 
of the Town and Country Planning Act, 1947, had had a 
substantial building value for development as part of a 
potential building estate and would have sold readily in the 
anticipation that planning permission for its development 
and that of the adjoining land would not indefinitely be 
refused. It is obvious that if this piece of land had been 
put up to auction the price it would have fetched, despite 
all the provisions of the 1947 Act, would have been very 
much in excess of £17; a private individual could rarely 
hope to buy a building plot at this figure in the market. 

The compensation on a compulsory acquisition by a local 
authority, or the Central Land Board, has to be assessed 
in accordance with the rules laid down in the Acquisition 
of Land (Assessment of Compensation) Act, 1919, s. 2, subject 
to the restrictions in the 1947 Act. By r. 2 of that section 
the value of the land is, subject as thereinafter provided, the 
amount which the land, if sold in the open market by a 
willing seller, might be expected to realise. The executors, 
therefore, contended that they were entitled to the price 
which would have been obtained for the land if sold in the 
open market. As mentioned above, this price, despite the 
restrictions of the 1947 Act, would have been much in excess 
of £17. 

In the Nottinghamshire case the notice to treat was served 
on 27th February, 1948, i.e., after the passing of the 1947 
Act and before the appointed day, and therefore s. 55 of the 
1947 Act applied, which requires the open market value 
for the purpose of r. 2 to be assessed on the assumption 
that the land was, at the time of the notice to treat, subject 


to a permanent restriction against development except 
that in Sched. III to the Act. In the case of a notice to 
treat served after the 1st July, 1948, the assumption is to 
be that planning permission would not be granted for any 
other development than that specified in Sched. III to the 
Act. For practical purposes the two assumptions amount 
to the same thing. 

The court held that s. 55 showed that, subject to the 
question of amenity value, the utmost compensation which 
could be obtained was £17. Therefore, despite the fact 
that the highest bidder at an auction in the open market 
with full knowledge of the Act might have been willing to 
pay, say, £100, all that the owners could obtain was £17. 

This decision will go some way in helping the Central 
Land Board to establish existing use values by the use of 
their compulsory powers of acquisition under the 1947 Act. 
In an article at 92 Sor. J. 609 on the Central Land Board’s 
policy, the following reference was made to doubts as to the 
success of the Board in their policy of establishing existing 
use value. 

“Now Mr. P. W. Hodgens in a letter in The Times of 
30th September [1948], quoted at 92 Sor. J. 561, wrote 
that it was very unlikely that the aim of the Board to establish 
existing use values could succeed. He referred to the rule 
that the price payable by the Board was determined by 
reference to the open market (r. 2) and stated that, despite 
the assumption introduced by s. 51 (2), any general expectation 
that it would prove possible to pass an additional burden 
on to the public, or that the Town and Country Planning 
Act would prove unworkable and would have to be revised, 
would be factors taken into account by buyers in determining 
the amount that they would be prepared to pay.” It was 
the writer’s view, with respect to Mr. Hodgens, that s. 51 (2) 
was effective to rule out these factors since the arbitrator 
had to assume that the land was permanently restricted 
to its existing use and was not entitled to take into account 
the fact that planning permission might be granted for other 
purposes. It now seems established that s. 51 (2) effectively 
carries out what its framers intended it to do, namely, to 
establish existing use value for compulsory purchase by, 
among others, local authorities, statutory undertakers and 
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the Central Land Board with no allowance for the probability 
or possibility of obtaining planning permission for other 
uses. 

It is clear that serious financial loss may be suffered by 
any purchaser of land with development value who subse- 
quently has the property taken from him by compulsory 
purchase for, first, he will almost certainly have had to 
pay more than existing use value to acquire it and, second, 
unless the Central Land Board will come to his rescue, he 
will almost certainly have to pay for other land to replace 
it more than the existing use value of this other land. 

The use by local authorities of compulsory powers of 
acquisition will almost certainly increase considerably for, 
without such increased use, many of the development plans 
yet to be prepared under the 1947 Act will be stultified. 
Probably most members of local authorities do not realise 
the amount of compulsory acquisitions which will have to be 
carried out if these plans are to proceed, though those con- 
cerned with planning appeals are well aware of the difficult 
situation which results from the fact that often land on 
which development should take place is not in the market, 
with the result that development, at present, has frequently 
to take place where it should not be permitted or not take 
place at all. The dangers which may result from the Central 
Land Board's policy to purchasers paying more than existing 
use value were discussed at 92 SoL. J. 608, though the Board 
do not appear as yet to have been very active. ‘The dangers 
of buying undeveloped or underdeveloped property at more 
than its existing use value, particularly where immediate 
development or redevelopment is unlikely or the intention is 
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to resell, in which latter case a prospective purchaser might 
go to the Board for assistance, should be borne well in mind 
when advising clients as to the price to be paid. 

In the Nottinghamshire case the owners also contended 
that, in addition to agricultural value, they were entitled 
to something for the amenity value of the land: an adjoining 
owner might wish to buy it to prevent its development 
or to use it as a garden. As, however, the arbitrator had 
found that the land could not practically be put to any use 
other than agriculture, which was permitted under Sched. II] 
to the Act, the court considered that the question of amenity 
value did not arise. 

Where the land has amenity value for some special person, 
e.g., the next-door neighbour, it may well be that his needs 
must be regarded. In most cases, however, the question 
of amenity value is unlikely to be of importance. 

To complete the picture, it must be pointed out that, 
in addition to the existing use value of the land, an owner is 
entitled to compensation for the following, if applicable 
to his case :— 

(a) Damage to other land of the owner caused by 
severance and _ injurious affection (Lands Clauses 
Consolidation Act, 1845, s. 63) ; 

() Disturbance ; 

and in addition 

(c) The costs of the conveyance are payable by the 
acquiring authority under s. 82 of the 1845 Act (see 
92 Sox. J. 174, 180). 

ND. a. 


INCOME TAX AND CHARITABLE PURPOSES 


EXEMPTION from income tax is conferred by various provisions 
of the Income Tax Acts (in particular s. 37 of the Income 
Tax Act, 1918, and s. 30 of the Finance Act, 1921, as 
amended by s. 24 of the Finance Act, 1927) in. connection 
with income used for charitable purposes. In the case of 
certain income the condition of exemption is that the trust 
or body of persons claiming exemption should be established 
for charitable purposes only ; in other cases it is sufficient 
that the income should, in fact, be applied for such purposes. 
Without examining this distinction, it is sufficient to say 
that those advising in the formation of trusts or companies 
of a charitable character should be careful to ensure that 
the terms of the trust deed, memorandum of association or 
other document by which the trust or company is formed 
should be such that the purpose can be said to be charitable 
only, so that all the exemptions granted can be obtained. 

Two recent cases illustrate how great is the care necessary 
in the choice of language. 

In the case of The Oxford Group v. Inland Revenue 
Commissioners (1949),93 Sot J. 164, the memorandum of 
association of the Oxford Group, a company formed with the 
licence of the Board of Trade to omit the word “ limited ”’ 
from its name, set out as its first object the advancement of 
the Christian religion, and in particular by the means and 
in accordance with the principles of the Oxford Group 
movement. Evidence was given to show that the principles 
of the movement related solely to the advancement of religion, 
and it was accepted by the Crown that if this first object 
had been the sole object of the company, it would have been 
a body of persons established for charitable purposes only. 
However, a later clause in the memorandum set out the 
following objects: ‘‘ To establish and support or aid in the 
establishment and support of any charitable or benevolent 
associations or institutions, and to subscribe or guarantee 
money for charitable or benevolent purposes in any way 
connected with the purposes of the association or calculated 
to further its objects,” and finished up with a general clause 
empowering the company to do all such other things as 
were incidental or the association might think conducive to 
the attainment of the foregoing objects or any of them. 


Croom-Johnson, J., held that these latter clauses, which were, 
in his view, independent objects, empowered the company 
to do things which were not charitable in the legal sense 
of the term, but were only benevolent, so that the company 
was not established for charitable purposes only. This is 
another example of the unfortunate effect of the use of the 
words “charitable or benevolent,’’ an effect with which 
members of the profession, even if their memories did not 
recall what they learned in their student days, have been 
familiar since the case of Re Diplock {1948)| Ch. 465. 

The Oxford Group case draws attention once more to 
the danger of drawing the objects clause in a company’s 
memorandum of association in unnecessdrily wide terms. 
There appears little reason why this practice should continue 
to-day, now that the alteration of an objects clause under 
s. 5 of the Companies Act, 1948, is relatively easy. Vague 
general words may entitle a company to use its money for 
purposes never contemplated by the subscribers, and from 
the tax point of view are unsatisfactory. The Oxford Group 
case clearly illustrates the unhappy position when exemption 
is claimed as a charity, but even in the case of trading 
companies the memorandum of association has an important 
bearing on the tax position in those cases where the question 
arises as to whether any particular profits arise from trading 
activity or from capital sources. If the particular transaction 
which gave rise to the profit falls within one of the objects 
of the company, as defined in the memorandum, it may be 
easy for the court to come to the conclusion that it is a 
trading activity and that the profits are assessable ; but if the 
transaction is not one of the objects for which the company 
was formed, it may be much harder to arrive at that 
conclusion. 

The case of Ellis & Others v. Inland Revenue Commissioners 
(1949), 93 Sor. J. 133, is an instance not of a company but 
of a trust. A trust was constituted by a deed of convey- 
ance of land, which first expressed various purposes, such as 
use as a Roman Catholic church or school, which were 
admitted to be charitable as being for the advancement of 
religion, but the trust instrument went on to provide that 
the property could be used “ generally in such manner for 
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the promotion and aiding of the work of the Roman Catholic 
Church in the district in which the said property is situate 
as the trustees with the consent of the Bishop may prescribe.”’ 
The foregoing purposes were qualified by a direction that the 
property should not be used for any purposes inimical to 
the welfare or principles of the Roman Catholic Church. 
Croom-Johnson, J.’s interpretation of this qualification 
was that it could only refer to the general clause above quoted, 
since none of the preceding trusts could possibly be construed 
as inimical to such welfare or principles, and accordingly 
the draftsman must have contemplated that the general 
clause permitted the use of the property for all sorts of 
purposes, secular or not, and whether or not they had anything 
to do directly with the promotion of the principles of the 
Roman Catholic Church, since the qualification did not confine 
the use of the property to furthering the principles of the 
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Church, but allowed it to be used also for the welfare of the 
Church, which might well not be charitable. 


A further ground for disallowing exemption was found in 
a later provision in the trust deed that capital or income 
arising in connection with the sale, mortgage or other 
authorised dealing with the property might be applied for 
such purposes in connection with the foregoing trust, or in 
the event of sale for such purposes in connection with the 
promotion and aiding of the work of the Roman Catholic 
Church as might be prescribed by the trustees with the 
consent of the Bishop. The words “‘in connection with”’ were 
held (in contradistinction to a recent judgment of Jenkins, J., 
in Re Eastes, deceased ; Pain v. Paxon {1948} Ch. 257, at p. 262) 
to confer powers which went beyond the purely charitable. 


C.N. B. 


BUSINESS ON FORMATION 


OF COMPANY 


PRACTITIONERS instructed to form a private company to 
take over an existing business are frequently asked whether 
a formal agreement for sale is necessary. The object in the 
client’s mind is usually that of avoiding payment of 
unnecessary stamp duty, and as such the question is somewhat 
in the nature of an insult, since no capable practitioner would 
so conduct a transaction as to incur liability to any further 
stamp duty than was necessary. In almost every matter 
the question of stamp duty has, inter alia, to be considered 
and one soon becomes adept at achieving the correct result 
by careful drafting of all necessary documents with the 
minimum liability to stamp duty, income tax, sur-tax, 
profits tax, estate duty and other forms of contribution 
to the finances of the State. So well recognised is the 
propriety of such arrangements that the court has in many 
cases sanctioned in the interests of beneficiaries of a trust 
participation by trustees in some scheme or arrangement 
designed solely for the avoidance (as distinct from evasion) 
of tax or death duties. 

In view of the necessity for skilful drafting so as to attract 
the minimum stamp duty liability, the legal position with 
regard to assessment of stamp duty on an agreement for 
sale of a business merits careful consideration. 

Ad valorem stamp duty is payable on an apportioned part 
of the consideration for the sale of the business under the 
Stamp Act, 1891, s. 59 (1), as amended by the Revenue Act, 
1909, s. 7 and s. 12 (2), the effect of which is that the same 
duty as would have been payable on an actual conveyance 
on sale is chargeable on a contract or agreement for the sale 
of “any equitable estate or interest in any property what- 
soever,’’ or for the sale of “any estate or interest in any 
property except lands, tenements, hereditaments or heritages, 
or property locally situate out of the United Kingdom, or 
goods, wares or merchandise, or stock, or marketable securities, 
or any ship or vessel, or part interest, share or property of or 
in any ship or vessel.” 

If the agreement provides for the business to be sold as 
from a back date, the consideration must be apportioned by 
reference to the assets as existing at that date, even if between 
then and the date of the agreement some of the assets have 
changed their character (Measures Bros., Ltd. v. I.R.C. (1900), 
82 L.T. 689). 

The apportionment of the consideration may be laid down 
in the agreement itself, and as a matter of practice it is 
strongly recommended that this should always be done, since 
otherwise the vendor and purchaser, whose interests conflict, 
may subsequently be involved in a dispute as to the proper 
apportionment. The main reason for conflict of interest 
is that for tax purposes the vendor will not unnaturally 
tend to under-value stock-in-trade and over-value goodwill, 
whereas the purchaser for similar reasons will tend to over- 
value stock-in-trade and under-value goodwill; as we shall 


see, the purchaser will also gain a stamp duty advantage by 
this method. So far as the Inland Revenue are concerned, 
it is not necessary that the consideration be apportioned in 
the agreement ; they will normally accept an apportionment 
statement (see Companies Form 3H, published by The 
Solicitors’ Law Stationery Society, Ltd., 88/90 Chancery 
Lane, W.C.2), signed by the vendor or by the purchaser or 
by a solicitor or accountant acting in the matter, and usually 
call for this. 

Great care must be taken in agreeing an apportionment 
of the consideration since some of the figures agreed will 
have to be taken into account in computing the tax liability 
of the vendor and purchaser respectively. In particular, the 
figure for stock-in-trade must be carefully ascertained since 
an over-value will result in a notional profit to the vendor, 
upon which he will have to pay tax, and an under-value 
will increase the notional profit of the purchaser as and when 
the stock-in-trade is sold. Except in very simple cases the 
assistance of accountants is usually desirable to ensure that 
apportionment is correctly made. 

It must be remembered in drawing up an apportionment 
that stamp duty is not payable in respect of property locally 
situate out of the United Kingdom, and all such property 
should therefore be listed separately. Although book debts 
are property within the meaning of s. 59 (1), simple contract 
debts owned by debtors resident out of the United Kingdom 
rank as property situate out of the United Kingdom (English, 
Scottish & Australian Bank, Ltd. v. I.R.C. |1932] A.C. 238). 
It is not only simple contract debts which can be so treated 

the same principle applies to any chose in action situate 
abroad. So far as a debt is concerned it is deemed to be 
situate where, according to the contract under which the 
debt has arisen, payment is normally exigible ; thus debts 
arising under a policy of insurance (New York Life Insurance 
Co. v. Public Trustee {1924| 2 Ch. 101), or under a sterling bill 
issued by a foreign government (Re Russo-Asiatic Bank 
[1934] Ch. 720), have been held to be situate in the place 
where payable. Foreign patents, etc., are also property 
situate abroad; a decision to the contrary was made in 
Urban v. I.R.C. (1913), 29 T.L.R. 476, but this case was based 
on Smelting Co. of Australia, Ltd. v. I.R.C. [1897] 1 Q.B. 175, 
subsequently overruled by English, Scottish & Australian Bank, 
Ltd. v. I.R.C., supra. It should be observed that the 
exception in respect of property locally situate out of the 
United Kingdom does not apply to an equitable interest in 
property under the first part of s. 59 (1), and therefore duty 
is payable on the consideration attributable, for example, 
to the sale of an equitable interest in foreign land. 

The position as to fixtures is worthy of some explanation. 
Stamp duty is not payable upon “ goods, wares or mer- 
chandise ”’ (a rather wide phrase covering almost any chattel 
passing by delivery), but the phrase does not cover fixtures 
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(Lee v. Gaskell (1876), 1 Q.B.D. 700). In the normal way it 
is not necessary to apportion the consideration as between 
land and fixtures thereon, since the fixtures will pass on the 
conveyance of the land (Law of Property Act, 1925, s. 62) ; 
if a separate consideration is apportioned, the duty would, in 
general, be payable upon the conveyance or agreement, 
according to whether the title to the land is legal or equitable. 
In the case of an assignment of leasehold property, however, 
duty is regarded as payable on the agreement in respect of 
fixtures (e.g., tenants’ and trade fixtures) which the lessee 
has, as against the lessor, a right to remove at the end of the 
term, and a separate apportionment is therefore necessary ; 
in any case it is desirable that there should be a separate sale 
to ensure that the right of severance passes to the purchaser. 

In the normal way it will be sufficient to apportion the 
consideration between the headings set out below, which 
correspond generally with those specified in Form 52 (Particulars 
of a Contract) as laid down in the Companies (Forms) Order, 
1949. For example, let us suppose the conversion of a 
partnership into a limited company by a sale of the partner- 
ship business for £130,000 to be satisfied by the allotment and 
issue of 130,000 shares of £1 each credited as fully paid, the 
company undertaking in addition to discharge liabilities to 
the extent of £16,000 existing on the date of sale. The table 
below indicates the apportionment of the consideration (in 
which must be included under s. 57 of the Stamp Act, 1891, 
the amount of £16,000 representing liabilities assumed by the 
purchaser) and the amounts in respect of which duty is payable 
on the contract :— 


| Amounts on which 
duty is payable on 
the agreement 


Apportionment 








£ f 
1. Legal estates in freehold property 
and fixed plant and machinery 
and other fixtures thereon 20,000 | —- 
2. Legal estates in leasehold property 25,000 | — 
3. Fixed plant and machinery on 
leasehold property (including 
tenants’, trade and other | 
fixtures) 3,000 | 3,000 
4. Equitable interests in freehold 
or leasehold property as | — - 
5. Loose plant and machinery, 
stock-in-trade and other 
chattels 9,400 | -—- 
| 
6. Work in progress— | 
(a) Labour and materials 1,000 | : 
(b) Estimated profit (if any) | 100 | 100 
| 
. . ; | 
7. Goodwill and benefit of contracts 10,000 10,000 
8. Patents, designs, trade marks, 
licences, copyrights, etc. 7,000 7,000 
Y. Book and other debts 33,000 33,000 
10. Cash in hand and at bank on 
current account, bills, notes, 
etc. oe ee oe x 2,000 -- 
11. Cash on deposit at bank or 
elsewhere a” 10,000 10,000 
12. Shares, debentures and other 
investments 23,000 — 
13. Other property, viz. : 
(a) Book debts situate out | 
aux... «. | 1,500 | ses 
(b) Foreign patents .. | 1,000 | = 
| | 
; ae 
Gross consideration .. os 146,000 | 
Less liabilities assumed by 
purchaser 16,000 | 
| 
Net consideration £130,000 | £63,100 
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It will be noted that in the example above ad valorem stamp 
duty is payable on the agreement on the portion of the 
consideration apportioned to items 3, 6 (b), 7, 8, 9 and 11. 
In addition, when the freehold and leasehold properties are 
conveyed, ad valorem duty will have to be paid on the con- 
sideration apportioned to them, and in the same way ad 
valorem duty will have to be paid on the transfers of the 
shares, debentures, etc. Items 5, 6 (a), 13 (a) and 13 (d) are 
exempted from the charge of duty and no duty is payable in 
respect of item 10. In the end, therefore, ad valorem duty 
will be payable on a total of £131,100. 

It would have been possible, without any undue difficulty 
and without in any way affecting the basis of the agreement, 
to avoid an appreciable amount of stamp duty as follows : 

(a) There might have been excepted from the sale book 
debts to the extent of the liabilities (£16,000), the company 
being authorised as agent for the partners to collect the 
excepted book debts and apply the proceeds in discharging 
the liabilities, which would also have been excluded. Such 
an arrangement may not be possible in an arm’s-length 
sale, but in the case of a conversion of a one-man business 
or a partnership into a limited company it could always be 
employed in the absence of special reasons to the contrary. 

(5) It would have been possible to except the whole of 
the book debts, the purchase consideration being reduced 
accordingly. If the cash is required in the business, as and 
when the book debts are collected, the moneys received 
could then be applied in subscription for shares. Such an 
arrangement is not, however, always desirable. 

(c) Cash on a current account at the bank does not 
attract duty, whereas cash on a deposit account will do so. 
By a temporary transfer of the £10,000 on deposit to current 
account an amount of duty far in excess of the bank interest 
lost could have been quite properly avoided. 

It will be observed that it is often possible to restrict the 
stamp duty payable to that which would in any case have 
been payable upon the conveyances, transfers, etc., of real 
property, patents, shares, etc., and upon the assignment of 
goodwill. In order to complete the title of the company it 
is clearly necessary for the real property, patents, shares, etc., 
to be transferred and it is usually therefore upon the goodwill 
element that the lay client focuses his attention. Stamp 
duty could, of course, be saved by dispensing with a formal 
agreement for sale and an assignment of goodwill, but many 
other factors have to be considered. 

There are clearly many reasons why a written agreement for 
sale is desirable. As a matter of law am oral contract is 
equally effective, but as a matter of practice and evidence 
the lack of a written contract is inconvenient and may raise 
difficulties, particularly with regard to income tax. Where a 
business is transferred it is the normal practice of the Inland 
Revenue to treat the date of the formal vending agfeement 
(or any later date therein provided) as the date of change for 
tax purposes. In a case where there is no formal vending 
agreement it will be necessary to satisfy the Inland Revenue 
not only as to the de facto date of change but also as to the 
existence of a binding oral agreement prior to that date 
(see, for example, Todd v. Jones Bros. (1931), 15 Tax Cas. 396). 
Difficulties may also arise in settling for tax purposes the 
value of the stock-in-trade as at the date of change, which 
value must under the Finance Act, 1938, s. 26, be taken as 
the value of the consideration paid ; in the absence of a formal 
agreement and an apportionment of the consideration (either 
in the agreement or in an apportionment statement agreed and 
submitted for stamp duty purposes) it may be by no means 
easy to satisfy the Inland Revenue. In the case of a small 
business where sur-tax questions are not involved these 
difficulties may not in practice be very serious, although it 
must be remembered that the profits of the company in its 
first year will (subject to the option under the Finance Act, 
1930, s. 15 (2)) form the basis of tax assessment for both 
the first and second years. Apart from questions of tax the 
absence of a formal vending agreement is undesirable in 
any but the simplest case, particularly in view of the possibility 
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of a subsequent sale of the business to a third party who would 
naturally wish to inquire into the details of the previous sale. 

The assignment of goodwill is also an important document 
and in most cases it is fallacious to suppose that it is not 
worth the stamp duty involved. It may be true that some 
portion of the goodwill is connected with the business 
premises and will therefore be obtained by the company by 
virtue of the conveyance or transfer of these premises, but 
a great part of the goodwill may be personal. In the absence 
of any stipulation to the contrary a vendor of a business may 
set up another business precisely similar to that sold, even 
next door to the business premises (Churton v. Douglas (1859), 
28 L.J. Ch. 841), although he cannot use the old name of the 
business (even if it is his own name) if to do so would interfere 
with the profits of the business sold (Levy v. Walker (1879), 
10 Ch. D. 436); and he is at liberty to deal with the old 
customers of the business sold although he must not represent 
to them that he is carrying on that business (Leggott v. Barrett 
(1880), 15 Ch. D. 306) or solicit their custom (Trego v. Hunt 
1896| A.C. 7; but this does not apply to a sale by a trustee 
in bankruptcy or a trustee under a deed of arrangement). 
For the above reasons a bare assignment of goodwill is normally 
insufficient and a carefully drafted restrictive covenant is 


A Conveyancer’s Diary 





THE decision in Whiteside v. Whiteside (1949), 93 So. J. 250, 
is full of useful lessons for the draftsman. After a decree of 
divorce had been pronounced on the petition of the wife, 
discussions took place between the respective solicitors of the 
husband and the wife as to the maintenance which the husband 
should pay for the benefit of the wife and the children. 
These discussions resulted eventually in an agreement, as 
the learned judge found at the trial, that the wife should be 
paid, as her representative put it, “‘ £1,000 a year clear of tax 
up to 7s. 6d.,"" or in the words of the husband’s solicitors : 
“£1,000 a year free of tax up to 7s. 6d. in the pound.” These 
were the words used in the box, and there was, therefore, no 
room for doubt as to what the agreement between the parties 
was in this case, although what the parties meant by that 
agreement was disputed. 

As a result of this agreement the wife’s solicitors prepared 
and sent for the approval of the husband’s solicitors a draft 
deed of covenant, expressed to be made between the husband 
and the wife of the first and second parts respectively, and 
two trustees of the third part. This draft recited the agree- 
ment that the husband and his personal representatives 
should pay to the wife during her life such a sum as after 
deduction of tax at the rate of not more than 7s. 6d. in the 
pound should amount to £1,000 per annum, and in the 
operative part of the deed contained a covenant by the 
husband in the following words : 


“e 


. during the life of the wife pay to the wife such a 
sum after deduction of income tax at the rate of not more 
than 7s. 6d. in the pound as shall represent £1,000 per annum 
payable in advance...” 

So far, so good: the covenant is not in the most lucid form, 
from the grammatical point of view, but there is no doubt 
as to its efficacy for the purpose in hand. But the husband’s 
solicitors were not satisfied, and for this time-honoured 
and satisfactory periphrasis insisted on substituting another 
form of words, so that the operative part after amendment 
by them read as follows : 


‘,.. during the life of the wife... to pay to the wife 
for her maintenance the sum of £1,000 per annum free of 
sritish income tax up to but not exceeding 7s. 6d. in 


” 


the pound payable in advance... 


and the recital was also amended to conform. The reference 


to British income tax was made, apparently, because the wife 
was then residing in Canada ; in any case, nothing turned on 
the use of this particular expression. 
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also required. Where the business to be converted into a 
company is that of a partnership it is considered that an 
assignment of goodwill embodying the necessary restrictive 
covenant is always required and even in the case of a one-man 
business this would apply where additional capital is intended 
to be raised either by the issue of shares or of debentures. 
It is suggested that only in the case of a one-man business 
intended to be carried on as a “ one-man ’’ company without 
outside capital can an assignment of goodwill wisely be 
dispensed with, and even in this case it must be remembered 
that, if the business is subsequently sold, the purchaser would 
want to be satisfied that the goodwill is properly secured 
to him. 

There is no doubt that careful drafting can often achieve 
the desired effect while incurring a less liability to stamp duty 
than that at first sight likely to be exigible, but it must be 
remembered that simplicity is the keynote of good draftsman- 
ship. It is usually found more satisfactory in the long run 
to avoid over-elaboration, and in any case stamp duty is 
only one factor to be taken into account; on no account 
should a desire to save stamp duty result in the absence of 
proper and sufficient legal protection for one’s client. 


J. W.M. 


RECTIFICATION 


As to the choice of the form of words substituted for that 
originally inserted in the deed on behalf of the wife, the 
husband’s solicitors said in evidence that they altered the draft 
because, it being a divorce matter, they thought it right to 
follow the form so far as they could of orders in the divorce 
court to pay annuities free of tax. But the covenant in 
question was not dictated by an order of the divorce court ; 
it was a purely consensual arrangement, and was treated as 
such in the proceedings for rectification which followed. 
For after the husband had made payments for two years 
on the basis that the covenant was a valid covenant for what 
is loosely (and, as this case shows, dangerously) referred to as a 
tax-free annual sum, the Inland Revenue authorities refused to 
allow any further deductions to be made in respect of the 
covenanted payments against the husband’s income tax 
and sur-tax assessments. This view was not disputed by 
the husband (it is indisputable) and he therefore brought an 
action for rectification, in which he joined as defendants the 
wife and the trustees of the deed of covenant and in which 
he claimed rectification of the deed by the substitution 
therein, in effect, for the words inserted by way of amendment 
by his solicitors of the words which appeared in the original 
draft, as it had been prepared on behalf of the wife. But 
the husband was not satisfied with this action, and, in 
addition, after the issue of the writ, he executed a supple- 
mental deed whereby he agreed that the original deed should 
be treated as if it had always contained the term which it 
was then sought, in the rectification action, to substitute 
for the covenant as it had been executed. In the result, 
the wife had throughout received what it had been apparently 
intended that she should receive, an annual sum of such an 
amount as, after deduction of British income tax at a rate 
up to but not exceeding 7s. 6d. in the pound, left £1,000 
(I purposely avoid the temptation, considerable though it 
is, to use some shorter form of words to express what the 
wife received). 

Harman, J., refused the relief asked for, first on the ground 
that, everything which needed putting right having been 
put right, there was nothing to rectify as far as the parties 
before the court were concerned ; the only purpose of the 
action was to obtain relief from tax, and the court would not 
exercise its discretion to grant rectification for such a purpose ; 
and secondly, as the parties had rejected the very form of 
words which it was now sought to introduce into the covenant 
by way of rectification, the only mistake proved had been 
one as to the exact legal meaning of the words which had 
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finally been adopted, and this was not a sufficient ground for 
rectification. 

This decision underlines a number of points which anyone 
instructed to draw a covenant providing for ‘ tax-free ’’ 
payments, or to advise on the effect of such a covenant, 
should bear in mind. The first is the necessity for care and 
clarity in expression, not only in drafting instruments pro- 
viding for payments of this kind but in all correspondence 
on the subject. This decision and that in Van der Linde 
v. Van der Linde (1947) Ch. 306, show that in cases where the 
only or principal benefit to be derived from an action to rectify 
a deed of covenant is a deduction for tax purposes, with the 
consequence that the Revenue and the remainder of the body 
of taxpayers are necessarily the losers by the plaintiffs’ 
success, the clearest possible evidence of a mistake is a 
condition of obtaining relief; if, as in the Van der Linde 
case, there was no mistake as between the parties, or, as in 
the present case, the mistake was merely as to the legal 
effect of the instrument in question, no relief will be given. 
This will dispel some ill-founded notions, based on a too hasty 
acceptance of the ratio decidendi in such cases as Jervis v. 
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Howle & Talke Colliery Co., Ltd. {1937} Ch. 67, that whenever 
the words “ free of tax’ or the like appear in a covenant, 
rectification will be granted so as to enable the covenantor 
to claim a deduction for tax purposes in respect of the 
covenanted payments. 

The second moral, as far as the conveyancer is concerned, 
is to disregard the actual form of words used in orders made 
in other Divisions of the High Court than the Chancery 
Division if that form of words does not appear to conform 
with some established rule of law, such as that here in question ; 
the fact that a deed is executed in purported pursuance of an 
order of the court does not prevent the application thereto 
of a rule of law, such as the prohibition in the Income Tax 
Acts of all agreements inter vivos for payment of tax-free 
annuities and other periodical sums (see Burroughes v. 
Abbott {1922| 1 Ch. 86, at p. 94). And the last is to make 
sure that all parties to instruments providing for payments 
of the kind here considered really understand what they are 
about. The defendant in the Van der Linde case did not, 
and ignorance in circumstances like this is apt to prove 
expensive. “ABC” 


CONTROL AND DEVOLUTION 


THE “‘ Notebook ’’ last dealt specially with this subject on 
14th February, 1948 (92 Sor. J. 93), the occasion being the 
decision in Thynne v. Salmon (1948), 92 Sor. J. 83 (C.A.), in 
which it was held that s. 12 (1) (g) of the Increase of Rent, 
etc. (Restrictions) Act, 1920, enacting that the expression 
“tenant ”’ included the widow, etc., of a tenant who resided 
with him, was limited to statutory tenancies. Both that 
provision and para. (4) of Sched. I to the Rent, etc., 
Restrictions (Amendment) Act, 1933, have been, and continue 
to be, fruitful of interesting litigation (Thynne v. Salmon 
was a majority decision), and last month the Court of Appeal 
on two cvcasions dealt with disputes arising out of the death 
of a party to a controlled tenancy. 

First, in Brock v. Wollams {1949} 1 All E.R. 715 (C.A.), 
the question to be decided was what persons might be within 
the connotation of the term ‘“‘ family ” in s. 12 (1) (g) of the 
1920 Act, which, as amended by s. 13 of the 1933 Act and by 
the Increase of Rent, etc. (Restrictions) Act, 1935, provides : 
x . and the expression ‘ tenant’ includes the widow of a 
tenant who was residing with him at the time of his death, 
or where a tenant leaves no widow or is a woman, such 
member of the tenant’s family so residing as aforesaid as 
may be decided in default of agreement by the county court,” 
but “in the case of a tenant leaving no widow or being a 
woman,”’ this “shall not . . . apply to any such member 
unless he was residing with the tenant for not less than six 
months immediately before the death.’’ The facts of the 
case were that in 1912 a dwelling-house, the subject-matter 
of the action, was occupied by one L as tenant of the plaintiff’s 
predecessors in title. Mr. and Mrs. L then “ adopted,’ 
without legal formalities, the defendant, a girl five or six 
years old, their son looking upon her as a sister. In 1939 
she married and, one gathers, left the house; in 1942 her 
husband died and she returned to it and was living there 
when L died in 1948, leaving no will. The plaintiffs claimed 
possession, and the defendant protection. The county court 
judge held that she was not a member of the deceased’s family. 
The Court of Appeal took a larger view. 

Observing on the paucity of authority (Salter v. Lask {1925} 
1 K.B. 584 decided that a widower was a member of his wife’s 
family ; in Price v. Gould (1930), 74 Sot. J. 437, Wright, J., 
held that brothers and sisters were included), Bucknill, L.J., 
while agreeing that the primary meaning of the word 
“family ’’’ was children, favoured interpretation “in a 
flexible and wide way ’’ so as to include de facto adopted 
children. Cohen, L.J., came to the same conclusion by 
reference to the hypothetical question whether an ordinary 
man, asked whether the defendant was a member of 


the deceased tenant’s family, would have answered “ yes ”’ 
or “no,” 

It is of interest that both Bucknill, L.J., and Denning, L.J. 
(who did not deal with this point at any length), gave us dicta 
to the effect that illegitimate children would be included as 
well, On 26th July, 1947 (91 Sot. J. 406), the ‘‘ Notebook ”’ 
discussed the question in the light of the two decisions referred 
to above, of county court cases in which the point had been 
raised, and of authorities on testamentary law, and suggested 
that illegitimate children, if treated as members of the family, 
were such for the purposes of devolution of statutory 
tenancies. We now have dicta supporting this view, and 
perhaps authority will follow. But whether the expression 
could be held to extend to a de facto spouse is another matter. 

The second of the new decisions is Littlechild v. Holt |1949 
1 All E.R. 934 (C.A.). The fact that the definition of tenant in so 
far as the term is defined by s. 12 (1) (g) of the 1920 Act has 
twice been amended shows that the Legislature was not 
allowed to forget that tenants are mortal. (As to judges, 
according to MacKinnon, L.J., the Acts were calculated 
prematurely to hasten many of them to*the grave (62 L.Q.R. 
34).) But there is no express reference to the death of a 
landlord. The earlier part of para. (g) merely provides that 
the expression ‘landlord ”’ also includes in relation to any 
dwelling-house any person, other than the tenant, who is 
or would but for the Act be entitled to possessfon of the 
dwelling-house. And the dispute in Littlechild v. Holt 
centred finally round the position resulting from the death 
of a landlord in unusual circumstances. 

The defendant’s father was a statutory tenant of the house 
concerned when, in 1944, one E. E. Littlechild bought it ; 
the tenant died in 1945 and his daughter, the defendant in 
the action, who had resided with him for over six montiis 
before his death, duly succeeded to the tenancy. In June, 
1948, E. E. Littlechild brought an action for possession, 
which was part heard on Ist July. The plaintiff, we are told 
relied on the ground that he reasonably required the house as 
a residence for himself (Act of 1933, Sched. I, para. (/)) ; 
we are not told how long the hearing lasted, but apparently 
it was not long enough to enable the defence to raise the 
question of the operation of the words in brackets: ‘ Not 
being a landlord who has become landlord by purchasing the 
dwelling-house or any interest therein after the 1st September, 
1939.” On 21st July, which was the eve of the date fixed for 
the adjourned hearing, the plaintiff died intestate ; the case 
stood over to enable his widow to take out letters of 
administration ; she was substituted as plaintiff and allowed 
(rightly, the Court of Appeal held) to sue in her own right 
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when the case came on again on 15th November. The 
“landlord by purchase’’ point having been taken, the 
county court judge held that the new plaintiff was outside 
the terms of the exception; and, having found that the 
defendant had failed to establish greater hardship, made an 
order for possession. The tenant’s appeal was allowed. 

In his judgment Denning, L.J., sketched the history of 
the exception designed to ensure, as was said in Epps v. 
Kothnie (1945), 89 SoL. J. 424, that people should not buy 
houses “‘ over the heads of’ tenants and then turn them out, 
expressing, it is of interest to note, polite surprise at Powell 
v. Cleland (1947), 91 Sor. J. 625 (C.A.), which, in effect, 
enables such persons to achieve the same object by negotiating 
concurrent leases (see 91 Sor. J. 662; 92 Sox. J. 727). (It 
may, however, be said for that decision that it showed that 
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we cannot have it both ways: “‘ purchase ’’ must bear either 
its technical or its popular meaning.) But the mistake made 
by the county court judge appears to have been the over- 
looking of para. (f) of s. 12 (1) of the 1920 Act (the words 
‘‘ also includes ” in para. (g), set out earlier, might have put 
him on inquiry). For devolution, in the case of controlled 
property, is largely governed by the interpretation clause of 
the 1920 Act; and when it came to “landlord” and 
“tenant ” the Legislature saw fit to tackle its task piecemeal, 
devoting parts of separate paragraphs to its fulfilment. And 
in para. (f) we find: “‘ the expressions ‘ landlord,’ ‘ tenant ’ 
. include any person from time to time deriving title 
under the original landlord, tenant .”’ and it followed that 
the substituted plaintiff was in no better position than her 
late husband. R.B. 


HERE AND THERE 


RECORD FOR THE JUDICIAL COMMITTEE 

So far, 1949 has not produced another Church House case to 
stimulate the circulation of the daily news sheets—only one far 
faint echo in a familiar tone, that cable from Haifa to His 
Majesty’s Attorney-General: “ Am inviting you as promised to 
be my guest in Tel-Aviv with no strings attached but just to 
show you meaning of Zionism which you against.’ A final 
contact. Nevertheless, the current legal year has witnessed an 
achievement which never fails to stir the heart of a sporting 
people—a record well and truly broken. In the Australian bank 
nationalisation case the Judicial Committee of the Privy Council 
has had its longest hearing ever. On and on it sat from the 
middle of March. At eighteen days the Easter Vacation brought 
relief but not oblivion. At twenty-eight days the long-standing 
record previously held by an appeal from Calcutta was equalled. 
By then the shorthand-writers computed the verbal output in 
their bursting notebooks at a million words or thereabouts. At 
the moment of writing there still remains the closing speech of 
Dr. H. V. Evatt, arriving back hot foot, but by no means 
breathless, from presiding at the General Assembly of the United 
Nations. His final contribution, at its start, was predicted to be 
likely to add at least seven days and a quarter of a million words 
to the grand total. 


THE LONG, LONG TRAIL 


As with so many other wise old English institutions—the old 
House of Commons, for instance, where there were more members 
than seats—means and ends do not always coincide in the 
Judicial Committee, where the library arrangements are such 
that there are always fewer books than there are members of 
the Board who need to refer to them. One who has practised 
much before their lordships there has been known to compare 
them with the three old ladies in the Perseus legend who had 
only one eye among them and had to pass it round one to another 
as occasion arose. Here counsel not infrequently has to supply 
an extra eye to make sure that some particular point shall not be 
overlooked. But even within these limitations the rampart of 
Law Reports piled up on the table in tens, in scores and finally 
past the hundred mark. For the twelve King’s Counsel and 
seven juniors engaged the endurance test has fallen short, I 
suppose, of the strain of the great Tichborne trials. For one 
thing, there were no witnesses with all the fun of the fair of 
cross-examination, though, of course, there was a Claimant 
vaster even than the enormous Orton, the great Claimant, 
whichever way we turn now, the all-embracing State. If the 
Bar have come through unscathed the Board have not. Seven 


sat down in March and five remain to-day. Australian-born 
Lord Uthwatt and Jersey-born Lord du Parcq are gone, much 
mourned. Never before have two Lords of Appeal died in the 
hearing of a single case. Ever since the great appeal started the 
concentration of law lords in the Privy Council has paralysed 
the judicial functions of the House of Lords, so far as hearings go, 
and the delay in filling the two vacancies has given ample oppor- 
tunity for diversity of rumours. Perhaps the best guess (I say 
no more) is that the promotions cannot be made until the 
conclusion of the hearing has released the counsel engaged for 
other and maybe loftier calls, supposing the Chancellor’s eye has 
looked that way. 


COMPLIMENTS FROM THE STATES 

THE nice things that Governor Dewey has said about the 
English legal procedure were fortified by a thorough sampling 
of its methods in action by one who can look back at the law 
as ‘“‘ his old business.’’ Unfortunately on the day of his visit to 
the High Court an unusually full bench of judges, gathered to 
determine the case of the Berlin doctor, left no room for him to 
sit with the Lord Chief Justice, so he enjoyed the judicial 
hospitality of Humphreys, J., instead. At the Old Bailey, with 
Hallett, J., and at Bow Street, too, he was a watchful and a 
welcome guest. And what he said was this: ‘“ Your legal 
procedure is, of course, superb. There are four judges in London 
doing the same work that we have thirty judges for in New York. 
Only this morning I saw a murder case at the Old Bailey that 
took an hour and a half. It would have taken a week to finish 
in America, Your judges have a great deal more power than 
ours, and your barristers are especially trained for the particular 
job they are going to do. Our lawyers can tackle any case.”’ 
It is, as a matter of fact, the complete separation of the two 
branches of the profession in England that gives each its special 
quality. In the United States, I am told, firms tend to call 
themselves advocates, attorneys or counsellors according to the 
particular class of service on which they concentrate, but it does 
not come to the same thing; the difference of function is too 
profound. On this particular point Northern Rhodesia, where 
there is fusion, and Southern Rhodesia, where there is separation, 
provide interesting and practical comparisons, which I discussed 
the other day with a practitioner from Northern Rhodesia. In a 
young country, he said, fusion is essential because there is not 
enough work to go round, but separation is the ideal because 
without it you cannot produce your experts and everyone is a 
jack-of-all-trades and master of none. ‘ 


RICHARD Ror, 


BOOKS RECEIVED 


With 
1949. 


Guide to the Industrial Injuries Acts and Regulations. 
a Foreword by The Rt. Hon. JAMES GRIFFITHS. 


pp. (with Index) 166. London: ‘Trades Union Congress. 
5s. net. 
The Budget and Your Pocket. 1949, pp. 15. London: 


H.M. Stationery Office. 3d. net. 


Current Law Year Book, 1948. [Edited by CLirrForp Watsu, 
LL.B. 1949. London: Sweet & Maxwell, L.td.; Stevens and 
Sons, Ltd, 35s, net, 


The Modern Law of Water Supply. By E. J. O. Garpiner, 
LL.B. (Lond.), Solicitor of the Supreme Court, Town Clerk 
and Clerk of the Peace, Andover. 1949, pp. Ixiv and (with 
Index) 591. London: The Solicitors’ Law Stationery Society, 
Ltd. 100s. net. 


The Assessing of Salvage Awards. An Enquiry into English 
Admiralty Practice. By CHarLes L. Sutron, M.Com., D.Sc. 
(Econ.) (Lond.), Fellow of the Royal Statistical Society. With 
a Foreword by R. F. Haywarp, K.C. 1949, pp. xvi and 
(with Index) 757, London: Stevens & Sons, Ltd, 126s, net, 





) May 28, 1949 THE SOLICITORS’ JOURNAL vii 








1er 


de THE 


a BRITISH LAW ‘ NATIONAL 


ed INSURANCE COMPANY, LTD. 


of 


5 LEGAL BONDS DEPOSITS 








































































nd 
t’ also acts as and transacts 
le TRUSTEE & | ALL CLASSES OF FROM £5 
at 
. EXECUTOR |INSURANCES 
Head Office TO £5,000 
31 & 32 KING STREET, CHEAPSIDE, E.C.2 2 
es Sees wens ye nD Consider depositing Ask for particulars, 
. your money at 13% together with form 
“ per annum, income of application, at 
ch : 
tax being borne by Head Office or an 
he 8 y y 
he CLIFFORD & CLIFFORD the Society. With- branch. Sums from 
y 
ad (M. VAN DOOREN, F.A.L.P.A. E. ELLSWORTH JONES, F.A.L.P.A. drawals at any time £5 to £5.000 are 
= Auctioneers - Surveyors - Estate Agents on one month’s accepted from any 
a VALUATIONS & AUCTIONS OF PROPERTY & FURNITURE. EFFICIENT notice. individual. 
) MANAGEMENT DEPT. FOR LARGE AND SMALL ESTATES. REPORTS 
1e PREPARED FOR SELLING, PURCHASE, TOWN & COUNTRY 
me PLANNING ACT, 1947, RATING VALUATIONS OR OTHER PROPERTY 
MATTERS 
as ae 
ESTABLISHED 1929 ABBEY NATIONAL 
CENTRAL OFFICE : 0 Iso at : 
rm Ruislip, Pinner BUILDING SOCIETY 
28 EALING ROAD GREENFORD (le Eait ss h ‘ Founded 1849 Assets £87,000,600 
i ounde Assets 187, ’ 
ig | WEMBLEY | Hayes, tc) 
Ww | COVENTRY (for Leamington, 4 Pes ae 
nt | TEL. 4402 | Nuneaton and Midtands) HEAD OFFICE: ABBEY HOUSE, BAKER STREET, LONDON, N.W.1 
0 $$$. am rif 
tO 
al rane 7 
h . j 
: | DR. BARNARDO'S mn 
a 
. Gazebo 


STORAGE CASES 


For the economical and efficient 

storage of documents. Easy refer- 

ence. Made of extremely tough 

manilla and fitted with dust flaps 

and tapes for tying. 

Quarto, 12”x 4”x 10”, 10s. per doz. 
plus 2s. 6d. purchase tax 





: | HOMES are NOT 
«| NATIONALISED 











































i Their income is F’cap, 14” x4"x 10”, 10s. 8d. per doz. 
° plus 2s. 8d. purchase tax 
; derived solely 
“4 ; . all COMPANY LIMITED 
1, gifts of which . 36 CAMOMILE STREET 
d ‘ LONDON E.C.3. AVEnue 5988 
LEGACIES 
rt ; 6 Sea 2 aS wos 
: form a valuable = 
part 
EDWARD ERDMAN & CO. 
The General Secretary will be AUCTIONEERS, VALUERS, SURVEYORS snp ESTATE AGENTS 
pleased to forward particulars, e 
nel a ae a - Valuations and Surveys for Probate and all purposes 
Head’ Offices. Estates managed” - Rents collected 
: Cheques (crossed) and made pay- Compensation claims under Town and Country Planning Act 
h able to “Dr. Barnardo’s Homes”’ Rating Appeals -  Dilapidation claims 
should be sent to 83 Barnardo ; A sei ildine work 
, Howse, Stepney Causeway, Preparation of plans Supervision of building work 
London, E.1. Advice on Investment of Trust Funds 
h OFFICES : 
THREE RECENT ADMISSIONS 
TO THE BARMARDO FAMILY 6, GROSVENOR STREET, LONDON, W.1 
: OF 7,000 CHILDREN MAYraim 4444 } 
| | —— 









































Please mention ‘‘ THR SOLICITORS’ JOURNAL ’’ when replying to Advertisements 





354 THE 


SOLICITORS’ 





May 28, 1949 


JOURNAL 


THE SOLICITORS’ LAW STATIONERY SOCIETY, LIMITED 
ANNUAL REPORT 


The sixtieth annual gereral meeting of the Society was held at 
88-90 Chancery Lane, on Tuesday, 24th May, the chairman, 
Sir W. Alan Gillett, presiding. The chairman, in his statement 
which accompanied the report and accounts, said :— 

“T have again to report an increased turrover, spread over 
almost every trading department of the Society. The sales 
for the year amounted in value to nearly double the highest 
of the pre-war years and would have been higher had we not 
been restricted by the limited accommodation available, 
particularly at our London printing works. Supplies of paper 
have greatly improved during the past few months, and we 
are making substantial progress towards the reintroduction 
of standard papers of the qualities supplied before the war. 

The continued increases in costs and overhead expenses, 
without a corresponding rise in our prices, has inevitably led 
to a reduction in profit. The trading profit was lower by 
£12,573, and the net profit by £15,910. We have more than 
fulfilled the promise made when the bonus to customers was 
discontinued in 1944 that our profit margins would be reduced 
by an amount corresponding to the bonus. Your directors 
are convinced that this policy is not only of benefit to the 
Profession but will, in the long run, be of advantage to the 
Society. 

After full consideration of the outlook, the directors feel 
justified in recommending a final dividend of 11 per cent., again 
making 15 per cent. for the year, payable on the increased 
capital. 

The plans to rebuild adequate premises in Fetter Lane have 
been engaging the urgent and continuous attention of the 
directors. It was found desirable in the interests of the proper 
development of the area to acquire some additional sites 
adjoining those we already owned, and the purchase of these 
has either been completed or is nearing completion. As a 
result, we shall be in a position to erect a substantial building 
which will provide adequate accommodation for the adminis- 
trative and editorial offices, the London printing works and 
those distributive departments which should be centrally 
situated, with some additional space for futurc expansion. 
The new building will enable us to conduct our business with 
much greater efficiency and to meet all demands for our services, 
which may well increase when the Legal Aid and Legal Advice 
Bill becomes law. 

Plans have been prepared by Sir Thomas Bennett, F.R.I.B.A., 
of Messrs. T. P. Bennett and Son, and have received the 
approval—-I might almost say the enthusiastic approval— 
of the Planning Authority. The Board of Trade’s consent to 
the issue of the licences which will be required has not yet 
been obtained, but we have every hope it will be forthcoming. 
Working drawings are in course of preparation, and work on the 
site will, it is hoped, be started towards the end of the year. 

As the proposed new building cannot be regarded as consti- 
tuting merely reinstatement of our former buildings, value 
payments will be payable in place of the cost of works payments 
we had looked for. It is expected that these will be received 
shortly. The directors are making arrangements with the 
Society’s bankers for temporary advances as the work of 
rebuilding proceeds, and are asking for the necessary increase 
in their borrowing powers in the new articles of association 
which shareholders will be asked to approve at the 
extraordinary general meeting which follows this meeting. 

The financing of a larger volume of turnover at to-day’s 
prices, the re-equipping of our printing works and branches, 
and the building up of stocks have taxed our cash resources 
and, in common with most other trading concerns, our working 
capital is insufficient for our needs. The directors are giving 
careful consideration to this position, as well as to the means 
of raising on a permanent footing the substantial sum that 
will be required to meet the cost of the new building. 

There has been a heavy increase in the item ‘‘ Stocks and 
Work in Progress,’”’ largely as a result of more paper and other 


materials being available. As replenishment of stocks becomes 

easier, the holding of such large quantities will be less necessary. 

The only figure which calls for comment in the profit and 
loss and appropriation accounts is the provision for income 
tax liability. As the provision made from 1947 profits was 
considerably in excess of our actual liability, the amount we 
are providing this year shows a substantial reduction. 

Some progress is being made this year in the restoration of 
the premises occupied by our Birmingham Branch at Avebury 
House, Newhall Street. { 

When purchase tax was introduced in 1940, we regarded its 
application to the essential working materials of solicitors’ 
offices as quite outside the original purpose of the tax. We 
have, in company with others engaged in the supply of those 
materials, made continuous efforts to secure its removal, but 
without avail. 

Ever since the Society was founded over sixty years ago, it 
has benefited immeasurably from suggestions made by members 
of the Profession and their staffs for the improvement of, and 
additions to, its products and services. I should like to take 
this opportunity of expressing the appreciation of us all for 
this valuable assistance and of saying how much we shall 
welcome its continuance. 

The directors have been seeking an opportunity of providing 
a branch of the Society to serve the substantial number of 
solicitors in South Wales and Monmouthshire, and arrange- 
ments have been made to open Stationery and Law-writing 
Departments at 75 St. Mary Street, Cardiff, on 2nd May. 
The facilities offered, and particularly a comprehensive stock 
of law forms, will, it is believed, be welcomed by solicitors in 
the area. 

During the year, Mr. W. Sultan, A.C.A., who had been the 
Society’s Accountant since 1923, retired on pension, and 
Mr. C. Mont, F.C.A., was appointed Accountant, while retaining 
his former position of Assistant Secretary. 

In recognition of the loyal service of our employees and in 
order to increase their feeling of security, the directors have 
agreed that all those with twenty years’ service or more shall 
be entitled to six months’ notice, if for any reason other than 
misconduct their services are dispensed with, and, similarly, 
those with ten years’ service, three months’ notice. 

Since the war, increasing attention has been paid to the 
training of our assistants, and particularly new recruits, in the 
special knowledge required to enable them to give the standard 
of service expected of them. This training is already justified 
in the increased efficiency of those taking part. 

When reviewing the activities of the Society in my statement 
last year, I expressed the hope that we were entering upon 
times of restitution and restoration, laying a solid foundation 
for the future. This past year has given encouraging evidence 
of progress in that direction, particularly in regard to our 
rebuilding programme to which I have already referred. This 
great task, superimposed upon our normal work, is involving 
our headquarters staff, led by Mr. F. J. Holroyde, in very 
special responsibilities, the tangible results of which all of us 
look forward to seeing in the near future. Concurrently with 
their efforts, we have again received the loyal, effective 
co-operation of all members of the staff, for which I wish to 
record on behalf of the Society our sincere appreciation.” 
The report and accounts were unanimously adopted. The 

retiring directors, Mr. John Venning and Mr. Kenneth Davey 
Cole were re-elected. 

The remuneration of the auditors, Messrs. 
Fisher & Co., was fixed for the ensuing year. 

The meeting then closed and was immediately followed by an 
extraordinary general meeting at which special resolutions 
altering the memorandum of association by amending and 
extending the objects of the Company, and adopting new articles 
of association were unanimously passed. 

The meeting closed with a vote of thanks to the chairman and 
directors. 


Fuller, Wise, 





Mr. H. M. Dawson, solicitor, of Bradford and Bingley, left 
£87,922, net personalty £86,119. Mr. Dawson, who was Clerk 


of the Peace for Bradford, a member of the West Riding County 
Council and a former member of Bradford City Council, left £10 
for each year of service to each of his clerks. 


Mr. Frank Wolstencroft Jones, solicitor, of Leeds, left £25,573, 
net personalty £21,090. Amongst his bequests, Mr. Jones left 
£5 for each year of service to each of his clerks. 

Mr. James Edward Hamer, solicitor, of Blackpool, left £89,076, 
net personalty £87,539, 
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NOTES OF CASES 


HOUSE OF LORDS 
SUR-TAX : SUMS PAYABLE UNDER SETTLEMENT 
Inland Revenue Commissioners v. Wolfson 


Lord Simonds, Lord du Parcq, Lord Normand, Lord Morton of 
Henryton and Lord Reid. sth April, 1949 

Appeal from the Court of Appeal. 

The respondent executed a settlement whereby he covenanted 
irrevocably with the trustees, by way of making provision 
for his sisters, to pay to the trustees annually for seven years 
such a sum as, after deduction of tax, left a sum equal to the 
net amount of the dividends received by him from a certain 
investment company in which, by virtue of the voting power 
given by his shares, he held a controlling interest. In the year 
ending 31st March, 1940, the settlor received from the company 
dividends amounting to 417,229, of which he paid to the trustees 
£14,612 on account of his liability under the settlement. He 
contended that the gross equivalent of the sum so paid was 
admissible as a deduction from his income for sur-tax purposes 
for the material year. The Crown contended that, by reason of 
his share control of the company, he had power “ to revoke or 
otherwise determine the settlement,”’ within the meaning of s. 38 
of the Finance Act, 1938. The Court of Appeal, affirming 
Atkinson, J., held the deduction allowable. The Crown now 
appealed. By s. 38 (1) of the Act of 1938: ‘‘ If and so long as 
the terms of any settlement are such that (a) any person has or 
may have power . . . torevoke or otherwise determine the settlement 
or any provision thereof and, in the event of the exercise of the 
power, the settlor . . . will or may cease to be liable to make any 
annual payments payable’”’ under “the settlement . . . any 
sums ’’ so “ payable by the settlor . . . in any year of assessment 
shall be treated as the income of the settlor for that year and 
not as the income of any other person .. .”’ 

Lorp Simonps—the other noble lords concurring in dismissal 
of the appeal—said that the argument turned on the words 
“if and so long as the terms of any settlement are such that.” 
It was argued for the settlor that it was only in the terms of 
the settlement that one might look for the power which the sub- 
section described, and that the words bore the same meaning 
as the words “if and so long as the terms of the settlement 
provide.” It was argued for the Crown, on the other hand, 
that they had the meaning expressed in the following’ formula : 
“If the settlement is so framed that its immediate impact on 
the circumstances in relation to which it was executed produces 
the result that sume persons, whether settlors or others, get 
the power, whether by the exercise of some independent right 
which they already possess, or however else, to revoke and thus 
finally cancel or otherwise bring to an end the continued 
happening of something for which the settlement provides.” 
He (his lordship) preferred the argument for the settlor, and the 
appeal would accordingly be dismissed. 

APPEARANCES: Siy Frank Soskice, K.C. (Solicitor-General), 
J. H. Stamp and Hills (Solicitor of Inland Revenue); Siv Roland 
Burrows, K.C., and Graham-Dixon (Harris, Chetham & Co.). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
ESTATE DUTY: IRISH SETTLEMENT 
Midleton (Earl) v. Cottesloe (Baron) and Others 
Lord Simonds, Lord du Parcq, Lord Normand, Lord Morton of 
Henryton and Lord Reid. Sth April, 1949 

Appeal from a decision of the Court of Appeal (reported 
sub nom. In ve Midleton’s Settlement) [1947| Ch. 583; 91 Sot. J. 
446, affirming Roxburgh, J. (91 Sot. J. 220). 

A settlement of land situated in what is now Eire was made 
in 1909, At the date of the death of the first tenant for life, 
the land comprised in the settlement had been converted into 
investments transferable in the books of the Bank of England, 
or registered in registers kept in England. Both the first tenant 
for life and his successor, the present tenant for life, were at 
all material times domiciled in England. The Inland Revenue 
authorities claimed that the investments were subject to English 
estate duty. The present tenant for life contended that the 
investments were notionally Southern Irish land, and as such not 
subject to duty in view of the Settled Land Act, 1882, which 
was still in force in Southern Ireland by virtue of art. 73 of the 
constitution of the Irish Free State (Schedule I to the Irish 
Free State Constitution Act, 1922 (13 Geo. 5, c. 1)), whereby : 
“... the laws in force in the Irish Free State at the date of the 
coming into operation of this Constitution shall continue to be of 


full force and effect until the same ... shall have been repealed 
or amended ...” By s. 22 (5) of the Act of 1882, ‘ Capital 
money arising under this Act . and securities on which an 
investment of any such capital money is made, shall, for all 
purposes of disposition, transmission, and devolution, be con- 
sidered as land, and go to the same persons successively 

. as the land wherefrom the money arises.” By s. 2 (2) of 
the Finance Act, 1894, ‘‘ Property passing on the death of the 
deceased when situate out of the United Kingdom shall be included 
only if, under the law in force before the passing of this Act, 
legacy or succession duty is payable...” On a summons taken 
out by the trustees of the settlement to have determined whether 
on the death of the first tenant for life estate duty became 
leviable in England under the Act of 1894 on the English 
investments, Roxburgh, J., held that the invested funds were 
liable to estate duty. The life tenant’s appeal was dismissed, 
and he now appealed to the House of Lords. The House took 
time for consideration. 

Lorp Simonps—-the other noble lords agreeing that the appeal 
should be dismissed—-said that, in order to succeed, the tenant 
for life must establish (1) that s. 22 (5) of the Act of 1882 was still 
operative as an Act of the Imperial Parliament in regard to 
English investments representing the proceeds of sale of Irish 
land, and (2) that, being so operative, they had the effect, for 
fiscal purposes, of converting those proceeds from securities 
situate within the United Kingdom to land situate in Ireland. 
The life tenant failed to establish the second of these propositions, 
so that it became unnecessary to determine the first. His lordship 
gave reasons for holding that the second proposition was not 
established, and said that the question of the applicability 
of the Act of 1882 accordingly did not arise. Appeal dismissed. 

APPEARANCES : Upjohn, K.C., and Denys Buckley ; 
N. Armitage (Warrens) ; Sir Frank Soskice, K.C. (Solicitor- 
General), and /. H. Stamp (Solicitor of Inland Revenue). 


[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


CHARITY : CONTEMPLATIVE NUNS 
Gilmour v. Coats and Others 


Lord Simonds, Lord du Pareq, Lord Normand, Lord Morton 
of Henryton and Lord Reid. 8th April, 1949 

Appeal from the Court of Appeal (92 Sov. J. 205, reported 
sub nom. In ve Coats’ Trust). 

By a declaration of trust, a sum of money was given to the 
respondent trustees to be held in trust for a certain priory of 
nuns if its purposes were charitable, and, if the purposes were 
not charitable, in trust for another religious body. The summons 
was taken out to ascertain whether the purposes of the convent 
were or were not legally charitable Affidavits by the appellant, 
the prioress, and Cardinal Griffin deposed that the convent 
comprised an association of strictly cloistered and purely 
contemplative nuns, who performed no works and engaged in 
no activities for the benefit of the public, devoting themselves 
entirely to worship, prayers and meditation within the convent, 
but who were regarded in the belief and teaching of the Roman 
Catholic Church as causing, by means of their private worship, 
prayers and meditations, the intervention of God for the spiritual 
improvement of members of the public, and also as providing an 
example of self-denial and spiritual life which tended to edify 
the public. Jenkins, J. (91 Sor. J. 434), held that the purposes 
of the convent were not charitable. ‘The Court of Appeal upheld 
that decision, and the prioress now appealed. The House took 
time for consideration. 

Lorp SIMONDs said that he would speak with all respect and 
reverence of those who spent their lives in cloistered piety and, 
in that House of Lords Spiritual and Temporal, how could he 
deny that the Divine Being might in His wisdom think fit to 
answer intercessory prayers? But whether he affirmed or 
denied, whether he believed or disbelieved, what had that to do 
with the proof which the court demanded that a particular 
purpose satisfied the test of benefit to the community ¢ Here 
was something which was manifestly not susceptible of proof. 
It was, however, argued that that was a matter not of proof, 
but of belief, for the value of intercessory prayer was a tenet 
of the Catholic faith, and that therefore in such prayer there was 
benefit to the community. It was just at that “ therefore” 
that he must pause. No doubt the advancement of religion was, 
generally speaking, one of the heads of charity; but it did not 
follow that the court must accept as proved whatever a particular 
church believed. ‘The faithful must embrace their faith believing 
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where they could not prove: the court could act only on proof. 
The alleged element of public benefit, edification by example, 
was something too vague and intangible to satisfy the prescribed 
test. To-day it was beyond doubt that that element must be 
present ; but the court would assume a burden which it could 
not discharge if now for the first time it admitted into the 
category of public benefit something so indirect, remote, 
imponderable and, he would add, controversial as the benefit 
which might be derived by others from the example of pious lives. 
He also rejected the final argument that the element of public 
benefit was supplied by the fact that qualification for admission 
to membership of the community was not limited to any group 
of persons but was open to any woman who had the necessary 
vocation. In his opinion the appeal should be dismissed. 

The other noble and learned lords agreed. 
Charles Russell, K.C., and Gravenor Hewins 

Gray, K.C., and Humphrey Wing (Ellis, 


APPEARANCES : 
(Witham & Co.) ; 
Bickersteth & Co.). 

{Reported by R. C. CatBurn, Esq., Barrister-at-Law.] 


JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 
NEGLIGENCE: SALE OF PETROL TO CHILD 
Yachuk and Another v. Oliver Blais & Co., Ltd. 


Viscount Simon, Lord Porter, Lord du Parcq and 
Lord MacDermott. 11th April, 1949 


Appeal and cross-appeal from the Supreme Court of Canada. 


The infant plaintiff, a boy of nine years, bought from the 
defendants at their petrol station a small quantity of petrol 
which he said was required for his mother’s car which was 
stranded, but which in fact he wanted for a game. The child 
having burnt himself with the petrol, he and his father brought 
an action for negligence against the garage proprietors. 
Urquhart, J. (Supreme Court of Ontario), found negligence and 
contributory negligence and apportioned the damages accordingly. 
The Court of Appeal for Ontario negatived contributory 
negligence. In the Supreme Court of Canada, Rinfret, C.J., and 
Kerwin, J., negatived negligence, and were for allowing the 
defendants’ appeal. Hudson, Rand and Estey, JJ., held the 
defendants’ salesman guilty of negligence, but Hudson and 
istey, JJ., held the infant plaintiff guilty of contributory 
negligence. In the result, Urquhart, J.’s judginent was restored. 
The plaintiffs appealed and the defendants cross-appealed. 

Lorp bu Parcg, delivering the judgment of the Board, said 
that the negligence of the defendants consisted in putting into 
the hands of a small boy a dangerous substance with which a 
reasonable man, taking thought, would have foreseen that the 
child was likely to do himself an injury. To put a highly 
inflammable substance into the hands of a small boy was to 
subject him to temptation and the risk of injury ; and that was 
no less true if the boy had resorted to deceit in order to overcome 
the supplier’s scruples. The child’s deceit could afford no excuse 
to the supplier when it was found that the story told was such 
as to arouse, rather than allay, suspicion in the mind of a 
reasonable man. In the circumstances, therefore, McRuer, J.A., 
in the Court of Appeal for Ontario, was right in applying the 
principle stated by Lord Denman, C.J., in Lynch v. Nurdin 
(1841), 1 Q.B. 29, at p. 38. The evidence showed that the infant 
plaintiff had no knowledge of the peculiarly dangerous quality of 
gasoline. Though he knew, no doubt, that an object soaked in 
gasoline could be ignited with a match, there was no evidence 
that he had ever been told that gasoline was a volatile liquid 
capable of producing a highly inflammable vapour likely to burst 
into flame if heat were brought near it. It was a fair inference 
from the evidence that it was the very property of gasoline, which 
he neither knew nor could be expected to know, that brought 
about his misadventure. They (their lordships) were accordingly 
of opinion that the finding of contributory negligence could not 
be supported. As for the defendants’ argument, suggesting novum 
actum intervententem, it followed from what they (their lordships) 
had already said that the attempt to attribute the disaster solely 
to the acts of the infant plaintiff must fail. However the case 
was put, this answer made by McRuer, J.A., seemed to them to 
be conclusive in the light of the evidence: ‘“‘ If one gives to a 
child an explosive substance, and the child, with a limited 
knowledge in respect to the likely effect of the explosion, is 
tempted to meddle with it to his injury, it cannot be said in 
answer to a claim on behalf of the child that he did meddle to 
his own injury, or that he was tempted to do that which a child 
of his years might reasonably be expected to do.’’ Plaintiffs’ 
appeal allowed. Cross-appeal dismissed. Judgment to be 


SOLICITORS’ 


JOURNAL May 28, 1949 


entered for the plaintiffs for the full amount of the damages in 
accordance with the judgment of the Court of Appeal for Ontario. 
APPEARANCES: Duplock, K.C., and Hogg (Ridsdale & Son) ; 
Gahan (Lawrence Jones & Co.). 
(Reported by R. C. Catsurn, Esq., Barrister-at-Law. 


COURT OF APPEAL 


WORKMEN’S COMPENSATION : “ ACCIDENT ”: 
OSTEO-ARTHRITIS 


Roberts v. Lord Penrhyn 


Bucknill, Cohen and Denning, L.JJ. 
17th March, 1949 

Appeal from Bangor County Court. 

The respondent was employed in the appellant’s quarry and 
had to bore holes in rock with a pneumatic drill. He had to hold 
the head of the drill against his left hip, against which the drill 
knocked heavily through its vibration. After some years pain 
developed in the hip. The pain increased until, after twenty-one 
years of work, the workman was totally incapacitated by 
osteo-arthritis of the hip. The county court judge found that 
the workman had sustained a series of “‘ accidents ’’ over the 
twenty-one years and, though he could not point to any particular 
incident as being the cause of the workman’s condition, held that 
he had suffered injury by accident within the meaning of s. 1 (1) 
of the Workmen’s Compensation Act, 1925, and awarded him 
compensation accordingly. The employer appealed. (Cur. adv. 
vult.) 

BuUCKNILL, L.J.—COHEN and DENNING, L.JJ., agreeing— 
said that the gradual contraction of the disease over so long a 
period as twenty-one years could not be described as an injury 
by accident, but was a case of continuous process within the 
meaning of Lord Porter in Roberts v. Dorothea Slate Quarries 
Co., Lid. (1948), 92 Sor. J. 513. The workman was accordingly 
not entitled tocompensation. Fitzsimons v. Ford Motor Co., Ltd. 
(1946), 39 B.W.C.C. 26, was distinguishable on the ground 
that the machine causing disease had there been operated by the 
workman for the relatively short period of nineteen months. 
Appeal allowed. 

APPEARANCES: Beney, K.C., and J. H. C. Goldie (Barlow, 
Lyde & Gilbert) ; Edgedale, K.C., and Monier-Williams (Shaen, 
Roscoe & Co., for W. E. E. Jones, Bangor). 

{Reported by R. C. Catsurn, Esq., Barrister at-Law.] 


WORKMEN’S COMPENSATION: “ ACCIDENT ”: 
TUBERCULOSIS 


Pyrah v. Doncaster Corporation 


Bucknill, Cohen and Denning, L.JJ. 
17th March, 1949 

Appeal from Doncaster County Court. 

The respondent was a nurse employed by the appellant 
corporation in their tuberculosis isolation hospital. A routine 
X-ray examination nfade early in 1943 showed that she was free 
of tuberculosis. There were many acute cases in the hospital 
that year. Her periods of duty lengthened owing to shortage of 
staff, and she also had to work in the fever ward, which lacked the 
usual sputum cans. In October, 1944, X-ray examination 
revealed tuberculosis in her left lung, and after November, 1944, 
she was unable to work as a nurse any longer. At the end of 
December, 1943, the nurse had had to give much attention to a 
patient suffering from tubercular paralysis, who had to be 
restrained by the nurse on duty. She was also in charge, early in 
1944, of a patient who became violent and frequently coughed 
over her. The county court judge found that the nurse became 
infected by tuberculosis bacilli ‘“‘as a result of constant and 
repeated doses ’’ between February, 1943, and April, 1944, and 
probably within a few months before April, 1944, and he awarded 
her compensation. The corporation appealed. (Cur. adv. vult.) 

CoHEN, L.J.—DENNING, L.J., agreeing—said that every time 
the nurse inhaled a tuberculosis bacillus she received an assault 
of bacilli within the meaning of Lord Buckmaster in Jnnes (or 
Grant) v. Kynoch {1919} A.C, 765. The incidents of inhalation 
could not be said to have occurred over such a length of time or 
in such circumstances as to deprive them of the character of 
accident and substitute that of process within the second category 
of cases specified by Lord Porter in Roberts v. Dorothea Slate 
Quarries, Ltd. (1948), 92 Sov. J.513; 41 B.W.C.C. 154, but fell within 
the first of those categories, of which Brintons, Ltd. v. Turvey 
[1905] A.C. 230, and Burrell (Charles) & Sons, Ltd. v. Selvage 
(1921), 14 B.W.C.C. 158, wereexamples. The principles in that case 
were applicable here. The nurse was accordingly entitled to 
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workmen’s compensation for injury by accident arising out of her 
employment. 

BucKNILL, L.J., dissenting, said that in each case of injurious 
incursions into the body, whether of living organisms, chemical 
bodies such as particles of gas, or mineral bodies such as fragments 
of silica dust, the question was one of fact—whether the injury 
was done in such a way and over such a period of time as to 
constitute it a process, or in such a way and over such a period of 
time as to constitute it an accident. It was, in his opinion, 
impossible to attribute the onset of the disease here to any 
particular incident: it was properly attributed by the county 
court judge to the repeated inhalations by the nurse of tuberculosis 
bacilli over a period of thirteen months. The disease could 
accordingly not be said to be the result of a series of ascertained 
or ascertainable accidents, but was the result of a gradual process 
of breathing air containing noxious bacilli as in the silicosis 
cases. There was, in his opinion, no such evidence of accidental 
cuts or blows as would place the case in the category of accident. 

CoHEN, L.J., was of opinion that the House of Lords could be 
taken as having, in Roberts v. Dorothea Slate Quarries, Ltd., supra, 
impliedly overruled Fitzsimons v. Ford Motor Co., Ltd, (1946), 
39 B.W.C.C. 26, which was an intermediate case. 

DENNING, L.J., was of opinion that the effect of Roberts v. 
Dorothea Slate Quarries, Ltd., supra, was to restore the authority 
of Marshall v. East Holywell Coal Co. (1905), 21 T.L.R. 494, 
and to render Fitzsimons v. Ford Motor Co., Ltd., supra, no longer 
of authority. 

APPEARANCES: Beney, K.C., and Ould (William Easton and 
Sons, for Pullan, Davies & Co., Leeds); PP. M. O’Connor 
(Foss, Bilbrough, Plaskitt & Co.). 

[Reported by R. C. Cateurn, Esq., Barrister-at-Law.] 


RAILWAYS: PORTER’S SLAMMING OF DOOR 
Bird v. Railway Executive 

Tucker, Asquith and Singleton, L.JJ. 7th April, 1949 

Appeal from Aberdare and Mountain Ash County Court. 

The plaintiff was a passenger in a crowded compartment of 
the defendants’ railway train. When the train arrived at the 
station at which the plaintiff had to alight, the passengers who 
were standing got out, and the plaintiff, in order to pull herself 
upright, reached out her hand and grasped the woodwork of the 
open doc.. At that moment, according to her, case, a porter, 
without warning, slammed the door to, and her hand was crushed. 
In her action the defendants contended that a railway servant 
was under no duty to look into a compartment to see whether 
other passengers still seated were going to alight, or to give 
warning, before closing a carriage door. ‘The county court judge, 
on the authority of Drury v. North Eastern Railway Co. (1901) 
2 K.B. 322, held that the defendants had not been guilty of 
negligence, and dismissed the action. The plaintiff appealed. 

Tucker, L.J., said that in his opinion there was a duty on a 
porter at a railway station on the arrival of a train to take 
reasonable precautions before slamming the door of a compart- 
ment from which passengers were in process of alighting. It 
must be a question of fact and degree in each case whether a 
porter had given reasonable opportunity to passengers to alight, 
or whether it might reasonably appear to him safe to close the 
door. The defendants did not contend that the plaintiff had 
acted unreasonably or unduly delayed her alighting. The 
county court judge had taken too narrow a view of Drury v. 
North Eastern Railway Co., supra. There the plaintiff was not 
intending to alight at the station at which the train had stopped, 
but had, while sitting in the carriage, placed his hand in a position 
where it could be injured by a closing door. The plaintiff’s 
evidence here established negligence against the defendants, and 
the appeal must be allowed. Appeal allowed. Judgment for 
the plaintiff for £38 10s. damages as assessed by the county court 
judge. 

APPEARANCES: Foskin (W. H. Thompson) ; Paton (M.H. B. 


Gilmour). 
[Reported by R. C, Catpurn, Esq., Barrister-at-Law.] 


CHANCERY DIVISION 


LANDLORD AND TENANT: BREACH OF COVENANT : 
FORFEITURE 
Creery v. Summersell 
Harman, J. 8th April, 1949 

Action. 

The plaintiff, a solicitor, brought this action against the 
defendants, S and F & Co., Ltd., lessee and underlessees of office 
property, claiming as lessor. forfeiture of a lease granted in 


SOLICITORS’ 


JOURNAL [Vol. 93] 357 


January, 1946, for breach of covenant. The defendants set up 
waiver of any breach, and counter-claimed for relief against 
forfeiture. The plaintiff's firm occupied the ground floor of 
two adjoining houses off Bedford Row, and plaintiff granted the 
lease to the defendant S, a surveyor and valuer, and it contained 
the usual covenants and in particular (cl. +) a covenant to use the 
premises let as offices in connection with the lessee’s business of a 
surveyor and valuer or for residence and (cl. 5) not to assign 
or underlet without licence. The defendant S never occupied 
the premises and, after negotiations to let them to a surveyor 
which fell through, let them to F & Co., law agents, without 
having previously obtained or asked for the lessor’s consent. 
A demand for rent was sent from the plaintiff's office, but the 
rent when tendered was returned. (Cur. adv. vult.) 

HARMAN, J., said that cl. 4 of the lease imposed on the lessee 
a positive obligation to use the demised premises for the profession 
of a surveyor or for residential purposes, and the lessee had done 
neither. The lessee was warned that the consent of the lessor 
to the underlease was necessary, but it was never even asked for. 
There was, therefore, a breach of both covenants of the lease. 
It was suggested that a demand for rent amounted to a 
waiver of the breaches, but here the demand was sent out from 
the offices of the plaintiff’s firm as a routine matter, without his 
knowledge, and the cheque received for rent was returned. A 
demand for rent and even a receipt of rent did not necessarily 
waive a breach (Croftv. Lumley (1858),6 H.L. Cas. 672, at p. 705). 
The breach of cl. 4 of the lease was a continuing breach which 
could not be waived so long as it was not remedied. There was 
power in the court to grant relief against the forfeiture incurred 
by breach of covenant, but it was a jurisdiction to be sparingly 
exercised especially where the breach was continuing. And 
here it would not have been unreasonable for the lessor to with- 
hold his consent to an underletting to the second defendants. 
The lease showed clearly that it was essential for the lessor 
to retain control of the third floor of his house. There was no 
equity in the tenant S to obtain relief and it must be refused. 
The second defendants were in a different case: they had com- 
mitted no breach of cl. 4, only of cl. 5, because no consent was 
obtained. There was jurisdiction to relieve them under s. 146 
of the Law of Property Act, 1925; they offered an undertaking 
and payment of an increased rent. Their solicitors were fully 
aware of the necessity of the head landlord’s consent and allowed 
their clients to go on without insisting on proof that it had 
been given. The principles on which relief against forfeiture 
should be given or released were fully stated in Barrow v. Isaacs 
and Sons {1891} 1 O.B. 417, and Matthews v. Smallwood {1910 
1 Ch. 777 per Parker, J. His lordship read a passage towards 
the end of the latter judgment and continued——This remained 
a jurisdiction to be exercised sparingly, because it thrust on the 
landlord a person whom he had never accepted as tenant. The 
head term ought only to be vested in the underlessees on the 
footing that they entered into covenants as stringent as those 
in the head lease and this they would not Go: it would be useless 
to them. Kelief, therefore, must in this instance also be refused, 
but the second defendants would be allowed a reasonable time 
to find other accommodation. 

APPEARANCES: FP. Jennings, K.C., and |. A. Reid (W. W. Box 
and Co) ; Milner Holland, K.C., and Armstrong Cowan (Wontner 
and Sons): H. E. Salt, K.C., and W. 7. Elverston (Rowe & Maw). 


{Reported by H. Lancrorp Lewis, Esq.. Barrister-at-Law.] 


GIFT TO “WEEK’S GOOD CAUSE” ANNOUNCED BY 
B.B.C.: CHARITIES: CERTAINTY OF TRUST 
In re Wood; Barton v. Chilcott 


Harman, J. Oth May, 1949 


Adjourned summons. 

The testatrix directed her trustees to set apart a fund which 
she described as the B.B.C. Trust Fund, sufficient to produce 
£2 a week, and directed them “ to pay or cause to be paid each 
week the sum of £2 towards the fund of the society, institution or 
body corporate or incorporate on behalf of which an appeal shall 
have been transmitted on the Sunday from the National Station 
of the British Broadcasting Corporation.’’ The court was asked 
to decide whether the bequest was valid. 

HARMAN, J., said that it was clear from the evidence before 
him that the direction referred to a feature known as “ The 
Week’s Good Cause,’”’ and it was admitted that ‘‘ The Week’s 
Good Cause ’’ was not necessarily a charity. Therefore, the 
bequest could not prevail on the footing of it being a charitable 
bequest. Further, the gift was not a bequest of £2 a week, week 
by week, because it had no object, no cestui que trust, which was 








358 THE 


either certain or could be made certain by the directions which 
the testatrix had given ; it could only be made certain by some- 
body else’s will and decision; that was a delegation of the 
testamentary power which, except in the case of a charity, was 
not good. In view of this result it was not necessary to examine 
the question whether the gift infringed the rule against perpetuity. 
Declaration that the bequest was not a valid charitable trust and 
was void for uncertainty. 

APPEARANCES: Geoffrey Cross, K.C.,and D. H. McMullen (Lovell, 
Son & Pitfield, for H. W. Dibben & Sons, Wimborne); J. A. 
Wolfe (Watson, Sons & Room) ; Danckwerts (Treasury Solicitor). 

{Reported by Ciive M. ScumittHorr, Esq., Barrister-at-Law.]} 


BANKRUPTCY: SET-OFF: MUTUALITY 
Kitchen’s Trustee v. Madders 
Harman, J. 12th May, 1949 

Action. 

In April, 1947, KK orally agreed to sell the defendants the 
goodwill and certain contents of a private hotel in Blackpool 
and to grant them a lease of the premises for seven years. The 
lease was executed on 9th May, 1947; the defendants paid 
£2,000 down, gave a bill of sale on the furniture for the balance 
of £3,000 and went into possession. ‘They issued a writ against 
KK on 11th August, 1947, on the ground of alleged fraudulent 
misrepresentation and, though in possession of the hotel, did not 
pay any rent. On 9th December, 1947, IX went bankrupt. On 
2nd January, 1948, the defendants recovered judgment by default 
against K for damages to be assessed, and got the bill of sale 
removed. In August, 1948, the trustee obtained a stay of the 
action ; but on 15th October, 1948, an order was made by the 
judge in King’s Bench Division removing the stay upon the 
defendants “ undertaking not to prove their claim the subject- 
matter of this action in the bankruptcy”’ of K. On 
4th November, 1948, the claim of the defendants against K for 
fraudulent misrepresentation was assessed at some /5,500. In 
the meantime a building society, which was the first mortgagee 
of the land where the hotel was situate, commenced proceedings 
for foreclosure. The mortgage contained a covenant by K, the 
mortgagor, not to grant leases without consent of the mortgagee ; 
such consent had never been obtained, nor did the mortgagee by 
his foreclosure proceedings recognise the lease or the defendants 
as tenants. By the present action the trustee in the bankruptcy 
of K claimed five quarterly instalments of reni fiom the 
defendants as tenants under the lease. “Two of these instalments 
had fallen due prior to K’s bankruptcy and three after that 
event. The Bankruptcy Act, 1914, s. 31, allows a set-off ‘‘ where 
there have been mutual credits, mutual debts or other mutual 
dealings, between a debtor against whom a receiving order shall 
be made . . . and any other person proving or claiming to prove 
a debt under the receiving order.” 

HARMAN, J., said that the defendants were not entitled to set 
off their claim for damages against the rent accrued. As regards 
the two instalments due prior to K’s bankruptcy, although a 
creditor’s claim for damages for fraudulent misrepresentation, 
which was unliquidated at the commencement of bankruptcy, 
might be a good claim for a set-off, in the present case there was 
no mutuality because the creditors, by their undertaking, could 
not either prove or claim to prove a debt under the receiving 
order, and did not, therefore, come within s. 31. As regards the 
instalments due after K’s bankruptcy, there was no mutuality 
because those moneys were never due to K, but became due to 
the trustee as landlord. The further argument on behalf of the 
defendants that they were in peril of having to pay the rent 
twice, namely, to the trustee who claimed through the mortgagor 
and to the mortgagee, did not prevail ; if the mortgagee had given 
notice to the tenants to pay the rent to him, the trustee would 
clearly be out of court; if the mortgagee had made an 
unequivocal entry into possession, the same would be true. But 
here he had not done either of these things. Alloway v. Steere 
(1882), 10 O.B.D. 22, followed. Judgment for plaintiff. 


APPEARANCES: V. R. Aronson, K.C. (Sidney Pearlman) ; 
Michael Browne (Gibson & Weldon, for Knowles & Foxcroft, 
Blackpool). 


(Reported by Crive M. Scumittuorr, Esq., Barrister-at-Law.] 


KING’S BENCH DIVISION 
DivIsioNAL CouRT 
RECEIVING: POSSESSION NOT EXCLUSIVE 
Hawes v. Edwards 
Lord Goddard, C.J., Oliver and Sellers, J J. 
Case Stated by Middlesex Justices. 
A railway van was seen by police officers to drive up to a 
shop, whereupon servants of the railway company, having 
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removed a parcel from the van, took it into the shop. On 
entering the shop, the police officers found the shopkeeper 
examining on the counter the contents of the parcel, consisting 
of articles which the railway servants had stolen. The shop- 
keeper was convicted by the justices on an information charging 
him with receiving the goods knowing them to be stolen. He 
now appealed. 

Lorp Goppakp, C.J., said that what the officers had found 
the shopkeeper doing was examining the contents of the parcel 
in order to decide whether or not to buy them. That examination 
by the shopkeeper did not deprive the railway servants of exclusive 
possession of the goods. The mere fact that he put his hand into 
the parcel did not give him possession of it for the purposes 
of the felony of receiving stolen property. This was not a case 
of joint possession: the railway servants had the possession 
and were offering to transfer it to the shopkeeper. As the 
latter had not yet decided to accept it, he was guilty of no offence, 
and the conviction must be quashed. Appeal allowed. 

APPEARANCES : Shortt (H. B. Wedlake, Saint & Co.) ; 
(Lhe Solicitor, Railway Executive, Eastern Region). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


Southall 


INFLAMMABLE MATERIAL DELIVERED 
AT WRONG ADDRESS 
Philco Radio & Television Corporation of Great Britain, Ltd. 
v. J. Spurling, Ltd. 
Jones, J. 18th May, 1949 
Action. 


The defendants collected five wooden cases of cellulose film 
scrap in their lorry, which their carman, by mistake, delivered 
at the plaintiffs’ factory instead of at the premises of another 
company in the same road about 150 yards away. One of 
the cases was opened by the plaintiffs’ servants, who examined 
the contents. They were repacking the case when a typist 
employed by the plaintiffs touched a piece of the scrap with the 
glowing end of a cigarette. That act caused a serious explosion, 
and fire broke out in the plaintiffs’ factory. The plaintiffs 
sued the defendants in negligence, contending that the defendants 
were negligent in failing to keep the scrap safely, in failing to 
deliver it to the correct consignees, and in failing to give any 
warning as to its dangerous character. The defendants denied 
that they had been negligent and contended that the fire had 
been caused by the negligence of the plaintiffs or their servants. 
They pleaded, alternatively, that it was caused by the deliberate 
act of the typist, and that the damage alleged was too remote 
to be recoverable in law. 

Jones, J., said that the five cases of film scrap had not been 
marked in any way to show the character of their contents. 
The defendants’ carman, who had delivered the cases at the 
plaintiffs’ premises, had not warned anybody that they contained 
inflammable and explosive material. The defendants were, 
therefore, guilty of negligence. There had been no negligence 
on the part of the plaintiffs except the thoughtless act of 
negligence by the typist. It was contended that her wrongful 
act in setting fire to the film strip broke the chain of causation, 
and that the defendants, even if they had been negligent, 
were not therefore liable for the loss. In Dominion Natural Gas 
Company, Ltd. v. Collins [1909] A.C. 640, at p. 646, the Privy 
Council had held that, in the case of gvods inherently 
dangerous—in that case, gas—if the proximate cause of the 
accident was not the negligence of the defendant but the 
conscious act of another volition, then the defendant was not 
liable. The typist had no intention of doing any damage and 
was unconscious of doing anything negligent. She only intended 
to make a small, innocuous ‘bonfire, and her misbehaviour was 
not such a conscious act on her part as to break the chain of 
causation. The defendants should have contemplated that the film 
scrap might come into contact with a lighted cigarette when 
it was in the plaintiffs’ workshop. They were therefore liable 
for the damage. Judgment for the plaintiffs. 

APPEARANCES: Glyn-Jones, K.C., and Ryder 
(Gardiner & Co.) ; Atken Watson, K.C., and Colin 
(Stafford Clark & Co.). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


COURT OF CRIMINAL APPEAL 

CRIMINAL LAW: LEGAL ACT WITH CRIMINAL INTENT 
R. v. Percy Dalton (London), Ltd., and Others 

Birkett and Finnemore, JJ. sth April, 


Appeals from conviction. 
The appellant company sold to the personal appellants boxes 
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of pears, stated to weigh 46 Ibs., at a price in excess by 1s. 54d. 
of the controlled price of 34s. 0d. specified by the Imported Pears 
Order, 1946. Had the boxes weighed 47 Ibs. 15 ozs., there would 
in fact have been no overcharge. Evidence was given that the 
boxes had been imported as ‘“‘ 46 Ibs. or better ’’ and were usually 
2-3 lbs. more than 46 Ibs. in weight. The appellants were 
charged at the Central Criminal Court with respectively selling 
and buying at an excessive price. The jury acquitted them 
of the offence, but convicted them of attempting to commit 
it. They now appealed. (Cur. adv. vult.) 

BikKETT, J., giving the judgment of the court, said that it 
had been argued for the company that the jury’s verdict meant 
that the company had not in fact sold pears at over the maximum 
price and that they could not, therefore, be found guilty of 
attempting to do so. Steps on the way to the commission of 
what, if the acts were completed, would be a crime, might amount 
to attempts to commit the crime to which, if not interrupted, 
they would have led; but steps on the way to the doing of 
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something which was thereafter done and was no crime could 
not be regarded as attempts to commit a crime. The company 
having been acquitted of selling the pears above the maximum 
price, the court felt it impossible to say that on the same facts 
they could be convicted of the attempt to sell them above the 
maximum price: for the completed transaction had turned out 
to be no offence. Similarly, it was impossible to support the 
convictions of the personal appellants of attempting to buy at 
above the maximum price: it was difficult to see what evidence 
there was of an attempt on their part. The company’s appeal 
would be allowed. The appeals of the personal appellants 
against their convictions of attempting to buy pears at more 
than the maximum price would be allowed, but their convictions 
for failing to keep accurate records must stand. 

APPEARANCES: Casswell, IK.C., and Sebag Shaw ; VW. Durand 
(Judge, Hackman & Judge); Faulks and Syrett (Treasury 
Solicitor). 

{Reported by R. C. Catsurn, Esq., Barrister-at Law.) 
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Oyez Practice Notes, No. 13: Notes on Chancery Practice. 
By F. G, R. Jorpan. 1949, London: The Solicitors’ Law 
Stationery Society, Ltd. 6s. net. 

This is an extremely handy guide to the modern practice of the 
Chancery Division. It deals with all matters assigned to the 
Division excluding matters arising in bankruptcy, but including 
a survey of patent actions and of the procedure in the Companies 
Court. Proceedings by originating summons, action, motion, 
petition, the action for account, etc., are treated and such 
intricate matters as receivers, sales by the court, mortgages and 
charges, administration actions, summonses under the Inheritance 
(Family Provision) Act, 1938, funds in court and many other 
matters of great practical importance are dealt with. A list 
of succession of Chancery judges since 1901, the assignment of 
causes and matters to judges and masters, and a table of court 
fees are provided. The principal feature of this little volume is its 
clear arrangement, which makes the reading of Chancery practice 
a pleasant and informative task. The information contained 
in the volume is accurate and complete, and a great deal of sound 
practical aivice is given which will be much appreciated by 
members of the profession, In more difficult matters reference 
to the Annual Practice is added. It is particularly meritorious 
that the author included a summary of proceedings in the 
Companies Court. The booklet will become indispensable in 
the office of every practitioner and it is not difficult to predict 
that it will reach many further editions, 


An Introduction to Criminal Law. Second Edition. By 
RUPERT Cross, M.A., B.C.L., Solicitor, Fellow of Magdalen 
College, Oxford, and P. ASTERLEY JONES, LL.B., M.P., Solicitor, 
Tutors at The Law Society’s School of Law. 1949, London : 
Butterworth & Co, (Publishers), Ltd. 21s. net. 

The first edition of this book was published little more than a 
year ago and was reviewed in this journal on 27th March, 1948. 

The new edition contains references to a considerable number 
of cases decided in the last year, and the law is stated as at 
31st July, 1948, with the exception that the principal provisions 
of the Criminal Justice Act, 1948, are also included. In this 
respect the authors anticipated to some extent, as they have 
included references not only to those parts of the Act which are 
now effective, but also to those portions of it which remain to 
be brought into effect at some future date. 

The general layout of the book remains unaltered, but one 
or two inaccuracies which appeared in the former edition have 
been corrected, and certain sections rewritten. The book gives 
what the authors describe as ‘‘a bird’s-eye view” of criminal 
law and evidence, and it is dealt with in a manner which is both 
logical, and as much simplified as is possible having regard to 
the scope and complexity of the subject. 

The authors are to be congratulated on producing an improved 
edition of a book which should be of the utmost assistance to 
the student whose desire is to master the principles, without 
delving too far into the intricacies, of criminal law, practice and 
evidence ; whilst the reader who desires to go more deeply into 
the subject will derive considerable assistance from the frequent 
references to more detailed works which the authors have inserted 
for his guidance. 

The fact that both the authors are tutors at The Law Society’s 
School of Law should add to its attraction so far as examination 
candidates are concerned, 


The Elementary Principles of Jurisprudence. [vy G.W. [Xie TON, 
M.A., LL.D., of Gray’s Inn, Barrister-at-Law. Second Edition. 
1949, London: Sir Isaac Pitman & Sons, Ltd. 30s. net. 


It is to be doubted whether many practising lawyers hold 
the extremely disparaging opinions upon the utility of the 
science of jurisprudence and upon those whose study is to 
philosophise the law that Professor Keeton appears to attribute 
to them on p. 25 of this book. True, practitioners have frequent 
occasion to observe that, as the late Tord du Parcq_ said. 
the law is not completely logical. A work on jurisprudence 
must to some extent proceed on the hypothesis that it is, and 
either ignore its patent anomalies or treat them as exceptions. 
From a practical point of view they are often anything but 
exceptions. Nevertheless, most solicitors of experience will 
agree with the author’s refutation of any destructive approach 
to the scientific study of juristic principles, even though they 
may be too absorbed in the routine of general practice to do 
more than observe the practical effect, in the shape of certain 
decisions of the courts and the acts of our legislators, of the 
trends and developments with which the academician is concerned. 


One thing can be conceded with confidence. For the 
practitioner who can force himself away from his office desk 
this will prove a rewarding book. The preface seems to address 


itself to university students, but we think the publishers justified 
in their statement that the whole field of jurisprudence is sur- 
veyed from a practical rather than a theoretical viewpoint. 
The text has been wholly rewritten since the first edition appeared 
eighteen vears ago and the result is a greatly enlarged book in 
which an interesting account is given not-pnly of the author's 
own views, but also of the more important of the various theories 
(and, as some may think, heresies) of other writers and thinkers. 
Personally we think the author is at his best in the metaphysical 
portions of his work, for instance, the chapter on lacts, Events, 
Acts and Forbearances. Nevertheless, a proper emphasis is 
laid throughout on the development of the law, though the 
historical is only one of the many “ slants’ on the subject to 
which the reader is introduced in the opening chapter and which 
are fully treated later in relation to the various conceptions, 
institutions and divisions of the law which Professor Keeton 
discusses. 

The format of the book is pleasing, but the text has not 

escaped its share of slips and misprints, including the omission 
ofa complete line, apparently, on the turnover from p. 7 to p. 8, 
and the intriguing, but no doubt unintentionally obscure, 
sentence on p. 39; “ Protection and allegiance are indissolubly 
divided.” 
Palmer’s Private Companies. “This is the Law Series. 
Forty-first Edition, by J. CHAkRLESwortTH, LL.D., of Lincoln's 
Inn, Barrister-at-Law. 1949. London: Stevens & Sons, 
Ltd. 3s. net. 


This old and tried favourite of the layman has now reached its 
forty-first edition and no doubt it will soon reach its half-century, 
In the face of such a formidable record the excellence of the 
book cannot be questioned and perusal shows that it has been 
adequately and effectively brought up to date. One would not 
suggest that its contents are legally impeccable but for a layman's 
text-book it serves its purpose admirably. 





300 THE 


SOLICITORS’ 





May 28, 1949 


JOURNAL 


SURVEY OF THE WEEK 


HOUSE OF LORDS 

A. PROGREsS OF BILLS 
Read First Time :- 
[loth May. 
16th May. 
{16th May. 
[19th May. 
[18th May. 
(18th May. 


Bradford Corporation Bill [H.C. 
Bolton Corporation Bill [H.C. 
British Film Institute Bill [H.C.] 
Halifax Corporation Bill [H.C. 
Ireland Bill [H.C.| 
Licensing Bill [H.C.] 
Read Second Time : 
War Damage (Public Utility Undertakings, etc.) Bill [H.C.] 
[17th May. 
Read Third Time : 
Agriculture (Miscellaneous Provisions) Bill [H.C.]} 
[19th May. 
[17th May. 
{17th May. 


Falmouth Docks Bill [H.L.| 

Huddersfield Corporation Bill (H.L.} 
In Committee :- 

Agricultural Marketing Bill [H.C.] 

Nurses Bill [H.C.] 


[17th May. 
[17th May. 


B. DEBATES 

On the Report Stage of the Mid-Northamptonshire Water 
Board Order Confirmation (Special Procedure) Bill, Lorp 
SHEPHERD said this was the first Bill to come before the House 
under s. 6 of the Statutory Orders (Special Procedure) Act, 1945. 
The Second Reading and Committee stage of the Bill had been 
dispensed with by reason of the fact that the Order which 
preceded the Bill had gone before a Joint Committee of both 
Houses of Parliament. After the Order had been drafted it had 
been the subject of a local inquiry and subsequently the Minister 
had made the Order. There had then been a number of 
Petitions against the Order and under the 1945 Act the Order 
had been sent to the Joint Committee so that the petitioners 
might be heard. The Committee had made a number of 
amendments, most of which had been accepted by the Minister, 
but he had not accepted two of them, and because of that he 
felt it necessary to bring the matter before Parliament by 
including the Order in a Bill and thus bringing the Bill in as a 
public instrument. The Bill, now being a public Bill, was open 
to amendment from the floor of the House. Lokp BrLsTEAD, 
speaking as one who had sat on the Joint Committee, said they 
had spent six days on this Bill. They had had before them four 
learned counsel and six members of the Junior Bar, and a large 
number of questions had been asked and speeches listened to. 
It seemed a pity and discouraging to those who sat on this 
Committee that the Minister, although he was entitled to do so, 
should be able to reverse the decision of a Committee which had 
had every conceivable detail laid before it, cross-examined and 
re-examined almost ad nauseam. This was the first Bill under 
the new procedure, which, to a certain extent, took the place 
of the old Private Bill procedure. He did not think it a good 
omen for the examination of Orders under the new procedure. 
The MaArQuEss oF READING said that people would not be so 
willing to serve on these Committees if they were reduced to an 
advisory capacity—-to making recommendations which the 
Minister could adopt or reject as he willed. LLorp Girrorp said 
the Clerks of Northamptonshire and of Northampton felt that the 
considerable expense to which they had gone in putting their 
case before the Committee was wasted if, after the Committee 
had heard the petitioners fully and the evidence, and had made 
certain recommendations, the Minister should arbitrarily reverse 
the Committee’s decision. Of the two matters in dispute, which 
were proposed as amendments to the Bill, one was accepted by 
LorD SHEPHERD, the other was withdrawn on his promising to 
look into the matter before the Third Reading. [19th May. 


HOUSE OF COMMONS 
A. PROGRESS OF BILLS 
Read First Time :— 


Colonial Development and Welfare Bill [H.C.] [18th May. 


To increase the amounts payable in any financial year out of 
moneys provided by Parliament for the purposes of schemes 
under s. 1 of the Colonial Development and Welfare Act, 1940. 


Read Second Time :—- 
Finance Bill |H.C.]} 
Harwich Harbour Bill [H.L. 
Royal Alexandra and Albert School Bill [H.L. 
Royal Holloway College Bill [H.L. 
Sea Fish Industry Bill {H.C.} 
i. 


[18th May. 
[loth May. 
[16th May. 
{16th May. 
[20th May. 
Shoreham Harbour Bill [19th May. 
Read Third Time : 
West Bromwich Corporation Bill | H.C. 19th May. 
B. DEBATES 

On the Adjournment Mr. Hopkin Morris raised the question 
of the dismissal by the Lord Chancellor of Colonel Delmé Davies 
Evans. Mr. Morris said that although Colonel Evans had 
condemned the Motor Spirit Regulation Act, 1948, itself, and the 
wording of the Act, he had in fact carried out the provisions of 
the Act and had imposed a fine and the twelve months’ 
disqualification of the motor car concerned which the Act 
required. He contrasted this, and the dismissal of Colonel Evans, 
with a similar case in another county, in which the bench, despite 
the evidence, had improperly dismissed a case. On a Case Stated 
the Lord Chief Justice had described the bench as a contumacious 
bench and had remitted the case to them for a conviction. As 
far as Mr. Hopkin Morris knew, they had not been removed from 
the Commission of the Peace. It was a matter of great public 
importance that a bench should possess independence, and he 
understood that the Magistrates’ Association was very much 
concerned about the matter. Mr. Lrstte Hate said _ he 
recollected a case in which the magistrates had been described 
as “‘contumacious ”’ and had been ordered to pay the costs of 
an appeal to the Court of Criminal Appeal themselves. But in 
Colonel Evans’ case, what the bench had done was merely to 
protect themselves against the possibility of an appeal ; they had 
done everything else they possibly could to bring the law into 
contempt. 

The AtroRNEY-GENERAL said there were three freedoms in 
our constitutional practice which it was absolutely vital to 
maintain: freedom of the two Houses of Parliament from 
control by the Executive; freedom of the judiciary and of 
magistrates from control or interference by the Executive or by 
Parliament ; and freedom of the Press from control by the 
Executive, by Parliament, or, except within the law, by the 
judiciary. The reason why collisions between the various organs 
of government in this country did not occur was because there 
was in the unwritten constitution a mutual recognition of the 
necessity for these freedoms. If those who held judicial office 
took on themselves to criticise the merits of Parliamentary 
measures or allowed their administration of statutes to be 
affected by political considerations, then Parliament would 
obviously be tempted to encroach upon the freedom enjoyed by 
the judiciary. But, generally speaking, the magistracy under- 
stood their duty of administering the law as it stood and of 
refraining from criticising it except to call attention to faulty 
draftsmanship. Mr. Justice Harman had recently called attention 
to his opinion that the National Health Service Act did not carry 
out the intention of Parliament. He was not criticising policy 
but draftsmanship, which he was entitled to do. Colonel Evans 
had imposed a fine of one shilling and had disallowed the 
advocate’s fee and the analyst’s fee, both of which had been 
properly incurred, for it would have been wrong for the police to 
act on the motorist’s admission at the time, which he might 
have denied later on. ‘They were bound to have an advocate 
present and an analyst so as to be able to prove their case if the 
need arose. If they had not been ready when the case was called 
on, Colonel Evans would have been the first to criticise them. 
But Colonel Evans had gone further. In a subsequent interview 
to the newspapers he had said: “If we are going to get 
legislation of that sort, | am not going to play.”” From time 
immemorial it had been the duty of the Lord Chancellor, in the 
name of the Crown, to appoint and dismiss justices. He never 
dismissed them in fact except in cases of inability or misbehaviour. 
Cases of misbehaviour usually related to disgraceful behaviour 
out of court and they were very infrequent. The Lord 
Chancellor would never dream of dismissing a justice because 
he made an honest mistake in a particular case, or because he 
had exercised a discretion in a wrong or foolish way, nor would 
he do so because of some isolated and temperate criticism of the 
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policy of an Act of .Parliament. But in this case the Lord 
Chancellor was satisfied that the justice had allowed his dislike 
of the policy of an Act to influence his judicial administration of 
the Act. That was a matter of great seriousness going to the 
root of the functions of justices. 

Justices would be the first to realise that it was a condition of 
their own freedom in the administration of the law that they did 
not encroach upon the responsibilities of Parliament in making 
the law. Criticism of the policy of Parliament was a matter for 
politicians, for the public and for the Press. For those who 
undertook judicial office to use the bench as a platform for 
criticism of that kind would very quickly destroy the reputation 
for impartiality which the bench enjoyed in this country. 

Mr. MavpE said it was very bad in his view to have imposed a 
derisory penalty. For a magistrate to say: “Iam not going to 
play ’’ was outrageous. What was to be done about a magistrate 
who behaved in that way? The great glory of the bench, 
however dimly the light might shine in some quarters, and 
however brightly in others, was that it did in fact loyally back up 
the decisions of Parliament. He was sure Mr. Hopkin Morris 
would share with other members the feeling that justice had 
been done. {loth May. 

During the Committee Stage of the Ireland Bill, Mr. PickTHOKN 
pointed out that on the Second Reading Mr. Herbert Morrison 
had several times said that without the Bill Ireland was a foreign 
country and Irish people were foreigners, and hence it was 
essential that the Bill should be passed with all convenient speed. 
If that were so, why did cl. 2 of the Bill declare that Ireland was 
not a foreign country and Irish citizens were not aliens ? Was it 
not a fact that declaration was not enough and what was needed 
was an alteration of the law ? If the British Parliament declared 
something to be law which in the course of debate it had admitted 
not to be law, could the Attorney-General say that the Hague 
Court or the United Nations would as a matter of course and 
without dispute hold that the declaration was effective to make 
law ? He was not satisfied that the wording of the Bill was 
sufficient to make law outside this country, perhaps even in the 
dominions. In reply, the ATTORNEY-GENERAL Said that the view 
of the Government’s present advisers was that the provisions of 
the British Nationality Act, 1948, in any event prevented citizens 
of the Republic of Ireland from being aliens in our law. Hence 
the declaratory form of words was the more appropriate. 
Mr. J. Foster said the Bill also dealt with ships and aircraft 
built in Ireland, and that did not depend on the British 
Nationality Act. Was the Attorney saying that a ship or aircraft 
built in Ireland was not a foreign-built ship? Sir HARTLEY 
SHAWcROss replied that his view was that if all the citizens of a 
particular territory were not aliens, then that territory was not 
alien territory. The Government had been led to adopt the 
declaratory form for reasons other than strictly legalistic ones— 
the close historical and geographical relationships of the two 
countries and so on had led them to think of the Republic of 
Ireland as different from a foreign country. He conceded that 
he and the Lord Chancellor might be wrong. They knew that 
one noble and learned lord and one of His Majesty’s counsel took 
an opposite view. But it was certain that the law was in doubt, 
and that being so the Government had taken the usual 
Parliamentary course of having a declaratory provision inserted 
in a statute. (loth May. 

C. QUESTIONS 

Mr. KiNG stated that since the appointed day 13,785 applica- 
tions had been made for certificates in respect of dead-ripe land 
under s. 80 of the Town and Country Planning Act, 1947. Figures 
indicating the area of land concerned were not available. The 
Government were anxious to get in all the applications under 
that section as soon as possible. 17th May. 

The ATTORNEY-GENERAL said he was not aware that covenants 
purporting to prohibit or restrict the reception of coloured 
travellers were inserted in leases of inns. Whilst not expressing 
a final opinion without seeing the terms of the particular lease, 
it might be that such covenants were void as being contrary to 
the rules of public policy upheld by the English courts. Moreover, 
the legal duties falling upon an innkeeper were not affected by 
the colour of the traveller. Lodging-house or boarding-house 
keepers were not under the same legal obligations to give accom- 
modation to travellers as were innkeepers, but he did not think 
legislation to prohibit such covenants in all leases relating to 
such establishments was practicable. Under the existing law the 
courts had full power to decide whether such covenants 
discriminating between different classes of His Majesty’s subjects 
were not void as being contrary to public policy. [16th May. 
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Mr. STRACHEY stated that none of the officers of his Department 
had power to enter private houses. Their power was exactly like 
that of any other person—they had power to enter a private 
house only if they were named in a search warrant granted to a 
constable and if they accompanied the officer in his search as 
provided by Defence Regulation 88a. 16th May. 

Mr. CHUTER EDE said he had been keeping in close touch with 
the various private organisations set up to protect property from 
burglary, and he knew of only one case in which action by a 
member of such organisation had resulted in a breach of the 
peace. No doubt if the law was infringed by any of these 
organisations the police would take appropriate action, and he 
did not think any special advice to watch committees was 
required. 19th May. 

The Parliamentary Secretary to the Admiralty (Mr. DuGpAL1 
said that it had become clear that in view of the wide scope of 
the inquiries of the Pilcher Committee on naval courts martial 
a report dealing with the whole field of the administration of 
justice in the Navy could not be expected for some time. He 
had, however, been informed that an interim report dealing with 
the procedure of naval courts martial and with certain of the 
major points of the Lewis Committee report might be expected 
in about three months’ time. He could not undertake that this 
interim report would be published until the Government had had 
time to consider its major recommendations. ISth May. 

Mr. GLENVIL HALL stated that a citizen of Eire working in 
this country would pay the same P.A.Y.E. tax as a British 
subject, subject to the provisions of the Double Taxation Agree 
ment made between Great Britain and Eire in 1926 and confirmed 
by s. 26 of the Finance Act, 1926, under which a person resident 
in one country only could claim exemption from tax in the other. 

[17th May. 

Mr. CHUTER EDE stated that the Extradition Act, 1870 
requires that a fugitive criminal shall not be surrendered if the 
offence in respect of which his surrender is demanded is a political 
one, or if he proves to the satisfaction of the court before which 
he is brought on habeas corpus, or of the Secretary of State, that 
the requisition for his surrender has in fact been made with a 
view to try or punish him for an offence of a political character. 
The Act did not use the term “ political refugee,’’ nor did it state 
what offences were of a political character. The Home Secretary 
had to consider each case on its merits in the light of the decisions 
of the courts. [19th May. 


STATUTORY INSTRUMENTS 


Underground Water (Controlled Areas) Regulations, 1949, (S.J 
1949 No. 881.) sa 
These Regulations come into force on Ist June, 1949, and 

govern the procedure for the making of applications for licences 

under s. 14 (6) of the Water Act, 1945. Earlier Regulations 

dealing with the matter are revoked. , 

Motor Vehicles (Construction and Use) Regulations, 1949. (S| 
1949 No. 887.) a“ 
These Regulations extend to 3lst December, 1949, earlier 

regulations dealing with land tractors. 

Exchange Control (Payments) (French Somali Coast) Order 
1949. (S.I. 1949 No. 890.) ; 

Exchange Control (Payments) (Lebanon) Order, 1949, (S.J 
1949 No. 895.) , 

Coal Industry Nationalisation (Options) (Amendment) R 
tions, 1949. (S.1. 1949 No. 900.) 

Coal Industry Nationalisation (Valuation) (Amendment) Regula 
tions, 1949, (S.I. 1949 No. 901.) 


Gas Conversion Date (No. 1) Order, 1949, 


gula 


(S.I. 1949 No. 904.) 
Local Government (Grants and Payments) (Calculation of 

Population) Regulations, 1949. (S.I. 1949 No. 899.) 

These Regulations specify the estimates by reference to which 
calculations of population are to be made for the purposes of 
Iexchequer grants and payments by county councils to district 
councils under Pt. I of the Local Government Act, 1948. 

Wages Regulation (Licensed Residential Establishment and 

Licensed Restaurant) Order, 1949, (5.1. 1949 No. 908.) 


NON-PARLIAMENTARY PUBLICATIONS 
National Insurance Act, 1946. Preliminary Draft. National 
Insurance (Unemployment and Sickness Benetit) Amendment 
Regulations, 1949, 
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Professional Announcement 
Mr. C. H. Marcu and Mr. L. S. CHARLTON (practising in 


partnership in the firm name of Parker, March & Charlton at 
The Abbey Yard, Selby, Yorks) have taken Mr. A. EAsTHAM 
into partnership with effect from 1st April, 1949. The firm name 
has been changed to Parker, March, Charlton & Eastham. 


Honours and Appointments 


Mr. A. S. Coupe, solicitor, of Heywood, has been appointed 
Coroner for Rochdale. 

Mr. J. B. HARwoop has been appointed assistant solicitor in 
Blackpool Town Clerk’s department. 

Mr. H. T. Heap, assistant solicitor to Newcastle-on-Tyne 
Corporation, has been appointed senior assistant solicitor to 
Salford Corporation. 

Mr. M. V. S. HUNTER has been appointed junior counsel to the 
Board of Trade in bankruptcy cases in succession to Mr. V. R. 
Aronson, K.C. 

Mr. J. W. H. Kyicut, Deputy Town Clerk of Sutton Coldfield, 
has been appointed Town Clerk of Bury St. Edmunds. 

Mr. IX. H. C. Pratt has been appointed clerk to Sevenoaks 
magistrates in succession to Mr. A. C. Knocker, who has resigned 
after forty years’ service to the Sevenoaks Bench. Mr. Platt is 
a partner in the firm of Knocker & Foskett, which has provided 
clerks for the court since 1832. 

The Colonial Office announces the following appointments : 


Mr. W. K. THomson, Legal Officer, Hong Kong; Mr. J. S. 
ABERNETHY, Kesident Magistrate, Tanganyika; Mr. A. A. 


ADEMOLA, Puisne Judge, Nigeria; Mr. V. R. BAIRAMIAN, Puisne 
Judge, Nigeria; Mr. A. G. Lowe, Legal Secretary, Malta ; 
Mr. K. R. MacFeEE, Kesident Magistrate, Tanganyika ; Mr. C. W. 
REECE, Puisne Judge, Nigeria. 


Personal Notes 

Mr. K. W. Bowder, solicitor, of Leicester, has been elected 
to Leicester City Council. 

Mr. Gordon Chesterman, M.A., solicitor, of Bath, was married 
at Bath, on 28th April, to Miss M. A. Wylda England, of Bath. 

Mr. H. Darlow, O.B.E., Town Clerk of Bedford, this week 
addressed the Bedford Townswomen’s Guild on the growth and 
constitution of local government. 

Mr. A. C. G. Rothera, solicitor and deputy city coroner of 
Nottingham, has been elected a deputy president of the 
Nottingham Junior Chamber of Commerce, of which he was 
president last year. 


Miscellaneous 


The Master of the Worshipful Company of Solicitors of the 
City of London presided at a dinner of Liverymen and Freemen 
of the company held at the Mansion House on 16th May. The 
Lord Mayor ard Sheriffs were present. Other guests included 
the Lord Chancellor, the Danish Ambassador, the Master of the 
Rolls, the Chairman of the Bar Council (Mr. G. Russell Vick, IxX.C.), 
and the President of The Law Society (Sir W. Alan Gillett). 

The annual Guild Service of the company was held on Thursday, 
19th May (the festival of St. Yves, the patron saint of the 
company), at St. Andrew Undershaft, Leadenhall Street, the 
preacher being the Bishop of Kensington. 

At the election court which followed the service, Mr. R. T. 
Outen (Messrs. Ashurst, Morris Crisp & Co.) was elected Master 
for 1949-50. Mr. P. R. Johnston was elected Senior Warden 
and Mr. Deputy Humphrey Morris, Junior Warden. 

In the evening the members of the court entertained the 
outgoing Master (Mr. H. N. Smart) to dinner and presented him 
with a Past Master’s badge. The annual meeting of Liverymen 
and Freemen at which the Master-Elect will be installed as 
Master will be held at Tallow Chandlers’ Hail on Wednesday, 
29th June, at 4.30 p.m. 

At the Law Society’s Honours Examination held in March 
ten candidates gained second-class honours and nineteen third- 
Ninety-seven candidates gave notice for 


class honours. 


examination. 
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The attention of applicants who propose to sit for the examina- 
tions for Solicitors’ Managing Clerks’ certificates in November 
next (which examinations are run under the auspices of The Law 
Society and the Solicitors’ Managing Clerks’ Association) is 
drawn to the fact that their forms of application, together with 
the appropriate fees, should reach the Association’s offices at 
Maltravers House, Arundel Street, Strand, W.C.2, not later than 
Ist July next. 

An agreement for the relief of double taxation to profits taxes 
in the United Kingdom and the Irish Republic was signed on 
18th May. The general effect is that Irish corporation profits tax 
paid, in accordance with the agreement, by British companies 
on Irish profits will be allowed as a credit against British profits 
tax on these profits and vice versa. The text of the agreement 
will be published shortly. 


Wills and Bequests 


Mr. J. P. R. Lyell, solicitor, of Abingdon, Berks, left £39,250, 
net personalty £38,597. The residue of the estate, approximately 
£32,000, passes to Oxford University for the endowment of a 
readership in bibliography. The Bodleian Library also receives 
under the will 100 medi#val manuscripts, the largest bequest of 
this kind that of Francis Douce. The collection is of 
manuscripts, in Latin, Greek, Hebrew, Persian, French and 
English and includes a copy of Gower’s poems, a Wycliffite New 
Testament, Pauline Epistles, the cartulary of Abingdon Abbey 
and a number of manuscripts relating to English monasteries 
and French, German and Austrian houses. 

Mr. W. Peel, solicitor’s managing clerk, of Southport, left 
£3,979, net personalty £3,884. 


7 
OBITUARY 
Sir T. BIGGART 
Sir Thomas Biggart, solicitor, of Glasgow, died on 20th May, 
aged 88. He was secretary of the Engineering Employers’ 
Federation from 1896 to 1909 and, from 1898 to 1917, secretary 
of the Shipbuilding Employers’ Federation. He was knighted 
in 1936. 


since 


Mr. J. C. BROOKHOUSE 
Mr. John Charles Brookhouse, retired City solicitor, of Yardley 
Grange, Kent, died on 5th May, aged 69. He was admitted 
in 1901. 
Mr. W. HUNTER 


Mr. William Hunter, solicitor, of Selkirk, died on 6th May. 

Mr. Hunter was secretary of the Selkirk Gas Company. 
Mr. W. R. JAMES 

Mr. Walter R. James, solicitor, of Narberh, Pembrokeshire, 
died on 10th May, aged 73. Mr. James was clerk to the justices 
of Narberh Division and was admitted in 1898. 

Mr. H. ROBB 
Mr. Henry Robb, solicitor, of Stirling, died on 29th April, 


aged 385. 


Mr. J. H. ROBINSON 
Mr. John H. Robinson, solicitor, of Ramsgate, died recently, 
aged 74. Mr. Robinson was Ramsgate Borough Coroner 
from 1932 to 1948. He was admitted in 1896, 
Mr. J. SIMS 
Mr. John Sims, of the. firm of Herbert Smith & Co., City 


solicitors, died on 25th May. He was admitted in 1907, 


Mr. H. WALKER 
Mr. Harry Walker, clerk to Portland Urban District Council, 


died recently. He was admitted in 1929. 





“THE SOLICITORS’ JOURNAL” 

Editorial, Publishing and Advertisement Offices: 88-90, Chancery 
Lane, London, W.C.2. Telephone: Holborn 1403. 

Annual Subscription: £3 inclusive (payable yearly, half-yearly or 
quarterly in advance). 

Advertisements must be received first post Tuesday. 

Contributions are cordially invited and should be accompanied by 
the name and address of the author (not necessarily for publication). 

The Copyright of all articles appearing in THE SoLiciTors’ JOURNAL 


is reserved. 




















